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(i) 

No. 12,822 

APPELLANT'S STATEMENT OF QUESTIONS 

The judgment order dismissing the complaint is submitted in error 
in the following aspects: j 

1. In decision that the defense of limitations can be presented in 

I 

the District in another way than by and upon affirmative plea thereof. 

2. In decision that the lex fori of the District of Columbia, 
exemplified in die statute of limitations, (D. C. Code, Title 15, sections 
101-102), requires dismissal of the plaintiff-appellant complaint for 
recovery from the United States upon an unsatisfied money judgment 
previously rendered in said District 

i 

3. In not deciding related federal legislation and Congressional 

i 

intent, as to the consent of the United States to be sued, dominates and 
modifies the District lex fort 

4. In not deciding die dismissal of the complaint 
of securing just speedy and inexpensive determination 
being a denial of remedy but not of claimant right and as leaving the 
United States prejudiced Tf by the prospect of being vexed by future litiga¬ 
tion of the same kind". 

5. In other respects apparent of record. 


ipedes instead 
the action, as 
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1. Error in holding limitations can be presented other 

than by affirmative plea. 

2. Error in holding D. C. lex fori requires dismissal 

of complaint. 

3. Error in not holding federal legislation and Congres¬ 
sional intent dominate and so modify ’’state” lex fori.. 

4. Error in not holding dismissal impedes instead of 

securing just, speedy and inexpensive determination 
of the action.. 

5. Error in other respects of record. 
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UNITED STATES COURT OF APPEALS 

i 

For the District of Colombia Circuit. 
No. 12822 


CITIZENS BANK 6 TRUST COMPANY, Administrator d.b.n. 
of the Estate of Joseph Kelly Kerr, Deceased, 

Appellant. 

vs. 

THE UNITED STATES OF AMERICA, 

AppeUee. 

Appeal from the United States District Court 
for the District of Columbia. 

APPELLANTS BRIEF AND APPENDIX. 

Jurisdictional Statement. 


Jurisdiction of the Honorable Court is invoked under United States 
Statute, Act of June 25, 1948, C. 646, 62 Stat. 929, U. S. C. Title 28, Section 
1291, as amended, (October 31, 1951, C. 655, 48, 65 Stat. 726) author¬ 
izing its review of the decisions of the United States District Court for the 
District of Columbia, wherein a final judgment was entered for the 
appellee, the United States of America, from which this appeal was and 
is taken. (R. 17; A, 6 . ) 

STATEMENT OF THE CASE. 

The complaint, (R. 4-7; A1 -4 ) filed below on December 4th, 1954, 
discloses that plaintiff-appellant was and is the duly appointed and qualified 

j 

administrator d. b. n. of the estate of Joseph Kelly Kerr, deceased, by 
order of the Circuit Court of die State of Indiana, in whose jurisdiction, 
decedent resided at the time of his death, and sues herein upon a claim 
in excess of $3000, pursuant to 28 USC 1346, and to D. C. Code, Title 
20-505, (1940), as a foreign administrator, to recover an unpaid balance 
of 1 judgment for the recovery of money against the United States; also , 


that said judgment, as pursuant to and provided in a mandate of the 
Supreme Court for the reinstatement of a prior judgment to be in effect 
since April 5, 1940, and forthwith payable, was duly entered, in favor of 
said administrator, the substituted plaintiff, in Law Action No. 70830, 
Kerr, etc., vs. United States, in the United States District Court of the 
District of Columbia, on June 30, 1942, in the principal sum of $8227. 50, 
subject to reduction by payment therefrom of $822.75 as attorney fees in 
said cause; also , that, after its entry, the United States Attorney for the 
United States, moved the District Court, on July 3, 1942, to vacate said 
judgment, and while said motion was pending, further moved the Court 
to stay said judgment, which motions were denied on December 7, 1942, 
and which motions premised the judgment should be vacated or stayed 
from payment until or unless the plaintiff administrator satisfied the 
Court that the Kerr estate would not escheat under the laws of Indiana 
and so tended materially to alter and affect the provided forthwith pay¬ 
ment of said judgment; also , that said judgment was not deemed final, 
as the end of litigation, until, in March, 1943, three months after the 
denial of the defendant motions, the Attorney General officially certi¬ 
fied no appeal had been or would be taken from the order in denial of 
said motions, and forwarded the judgment to the Administrator of 
Veterans 1 Affairs for settlement by the General Accounting Office, and 
for payment by award of the Administrator of moneys from the military 
and naval insurance appropriation; also , that said law action proceedings 
evidence the subjection of the judgment recovery to payment and satis¬ 
faction of the $822.75 attorney fee, but do not evidence payment or dis¬ 
posal of the principal balance of $7404.75 of said judgment recovery, 
also , that the demands of plaintiff for payment of the balance have 
always been met with refusals, amounting to executive and administrative 
collateral attack upon and impugnment of the final judgment, and to 
summary withholding of property of plaintiff and of the estate. 

On December 7, 1954, the District Attorney, (R. 8; A. _) on 

behalf of the United States, moved the Court to dismiss the complaint for 
failure to state a claim on which relief could be granted, on the grounds 
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(R. 9; A. 3 ) that the complaint disclosed it was filed on December 4th, 
1954, more than 12 years and 5 months after the entry, on Jane 30, 1942, 
of the judgment on which the action was brought, and did riot disclose any 

i 

action, pursuant to the District Code or Court rules, tending to extend the 
life of the judgment, allegedly provided in the District Code, Title 15, 

102, to be of twelve years duration for the bringing of an jetton upon a 
judgment. 

Plaintiff opposition, (R. 10; A. 10 ) insisted that Limitations must 
be presented by plea, that the judgment was not a final jucLgment in the 
intent of the District statute, and was not subject to the bar of the 


District statute. 

i 

hi the hearing, the trial court, deeming the motion Sufficiently 
presented the issue of limitations, and finding (R. 2; A. 5 ) plaintiff 
was not stayed by the defendant motions to vacate the judgment filed on 
July 3, 1942, and to stay the judgment filed on September 13, 1942, which 
were pending until denied on December 7, 1942, thereupon on March 8, 
1955, entered the final order herein in dismissal of the complaint. 

(R. 17; A. 6 ) Plaintiff motion for rehearing was deniecl by order 
entered on March 30, 1955, whereupon notice of appeal wjis duly filed 
on August 1, 1955. (R. 23, 24,; A. 6 ) ., . 

Statute and Court Rules Involved. 

Federal Rules of Civil Procedure: 

■ " ■■ ■ ■ ■ ■ * * * ———- 

Rule 1.They (the rules) shall be construe^ to secure the 

— 

just, speedy and inexpensive determination of every action. 

Rule 8. General Rules of Pleading. 

(a) . 

(b) Defenses; Forms of Denials. A party shall state in short and 
plain terms his defenses to each claim asserted and shall admit or deny the 
averments upon which the adverse party relies. . . . 

(c) Affirmative Defenses. In pleadings to a preceding pleading a 

party shall set forth affirmatively .... statute of limitations.... and any 
other matter constituting an avoidance or affirmative defense. 

(d) . 








(e) Pleading to be concise and direct; consistency. 

(1) Each averment of a pleading shall be simple, concise and 
direct. No technical forms of pleading or motions is required. 

(f) Construction of Pleadings. All pleadings shall be so construed 
as to do substantial justice. 

Rule 9. Pleading Special Matters. 

(c) Conditions precedent. In pleading the performance or occurrence 
of conditions precedent, it is sufficient to aver generally that all conditions 
precedent have been performed or have occurred. 

(d) . 

(e) Judgment. In pleading a judgment or decision of a domestic or 

foreign court,.it is sufficient to aver the judgment or decision 

without setting forth jurisdiction to render it. 

Rule 12. Defenses and Objections — When and How Presented — 

By Pleading or Motion. 

(b) How Presented. Every defense, in law or fact, .... shall be 
asserted in the responsive pleading thereto if one is required, except that 
the following defenses may at the option of the pleader be made by motion: 

... (6) failure to state a claim upon which relief can be granted,.If, 

on a motion asserting the defense numbered (6) to dismiss for failure of 
the pleading to state a claim upon which relief can be granted, matters 
outside the pleading are presented to and not excluded by the court, the 
motion shall be treated as one for summary judgment and disposed of as 
provided in Rule 56, and all parties shall be given reasonable opportunity 
to present all material made pertinent to such motion by Rule 56. 

Rule 41. (a) Voluntary Dismissal: Effect thereof: 

(1) By Plaintiff; By Stipulation:.Unless otherwise stated in 

the notice of dismissal or stipulation, the dismissal is without prejudice, 
except that a notice of dismissal operates as an adjudication upon the 
merits when filed by a plaintiff who has once dismissed in any court of 
the United States or of any state an action based on or including the same 








(2) By Order of Court. Except as provided in paragraph (1) of this 
subdivision of this rule, an action shall not be dismissed at the plaintiffs 
instance save upon order of the court and upon such terms as the court 

deems proper.Unless otherwise specified in the order, a dismissal 

under this paragraph is without prejudice. 

(b) Involuntary Dismissal: Effect thereof: .. .j 

(c) Dismissal of Counterclaim, etc. 

(d) Costs of Previously-Dismissed Action: If a plaintiff who 
has once dismissed an action in any court commences an action based upon 
or including the same claim against the same defendant, the court may 
make such order for the payment of costs of the action previously dis¬ 
missed as may seem proper and may stay the proceedings in the action 
until the plaintiff has complied with the order. 

Rule 54. Judgments; Costs. 

(a) Definition; Form. "Judgment” as used in these piles includes a 
decree and any order from which an appeal lies. 

Rule 60. Relief from Judgment or Order. 

———— 

(a) Clerical Mistakes: Clerical mistakes in judgments, orders or 
other parts of the record and errors therein arising from oversight or 
omission may be corrected by the court at any time of its own initiative or 
on the motion of any party and after such notice, if any, as the court 
orders. 

Rule 61. Harmless Error.The Court at every stage of the 

proceeding must disregard any error or defect in the proceeding which 
does not affect the substantial rights of the parties. 

Rule 62. Stay of Proceedings to Enforce. 

(a) Judgment. (1) Automatic Stay; Exceptions - Injunctions, 
Receiverships, and Patent Accountings. 

Except as stated herein, no execution shall issue upon a judgment nor 
shall proceedings be taken for its enforcement until the eviration of 10 
days after its entry. 
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(b) Stay on Motion for New Trial or for Judgment. In its discretion 

and on such conditions for the security of the adverse party as are proper, 
the court may stay the execution or any proceedings to enforce a judgment 
pending the disposition of a motion for a new trial or to alter or amend a 
judgment made pursuant to Rule 59, or of a motion for relief from a 
judgment or order made pursuant to Rule 60. 

(c) Injunction pending Appeal. 

(d) Stay upon Appeal. 

(e) Stay in Favor of the United States or Agency Thereof. 

When an appeal is taken by the United States or an officer or agency 
thereof or by direction of any department of the Government of the United 
States and the operation or enforcement of the judgment is stayed, no bond, 
obligation, or other security shall be required from the appellant. 

Rule 69. Execution, (a) 3h general: Process to enforce a judgment 
for the payment of money shall be a writ of execution, unless the court 
directs otherwise. 

Rule 81. Applicability in General. 

(а) To what Proceeding applicable: 

(б) .(b) Scire Facias and Mandamus. The writs of scire facias 

and mandamus are abolished. Relief heretofore available by mandamus or 
scire facias may be obtained by appropriate action or by appropriate motion 
under the practice prescribed in these rules. 

(d) District of Columbia: Cts. and Judges (Abr’gtd.) 

(e) Law Applicable. Whenever in these rules the law of the state in 
which the district court is held is made applicable, the law applied in the 
District of Columbia governs proceedings in the United States District 
Court for the District of Columbia. When the word "state" is used, it 
includes, if appropriate, the District of Columbia. When the term "statute 
of the United States" is used, it includes, so far as concerns proceedings 
in the United States District Court for the District of Columbia, any Act of 
Congress locally applicable to and in force in the District of Columbia. 
When the law of a state is referred to, the word ,f law" includes the statutes 









7 


of that state and the state judicial decisions construing them. 

Statutes of District of Columbia: (Citations to Title and section of 
the District Code, 1940.) 

15; 101 (24:321) Limitations. Every final judgment jat common law 
and every final decree in equity for the payment of money rendered in the 

District Court of the United States for the District of Columbia,.shall 

be good and enforcible, by an execution issued thereon, for the period of 
twelve years only from the date when an execution might first be issued 
thereon, or from the date of the last revival thereof under scire facias, 
except as provided in Section 15-102; but the time during which the 

i 

judgment creditor is stayed by agreement in writing filed in the cause or 
injunction, or other order, or by the operation of an appeal from enforcing 
the judgment, is not to be computed as a part of said period of twelve 
years. (Mar. 3, 1901, 31 Stat. 1381, ch. 854, 1212; June 30, 1902, 32 
Stat. 542, ch. 1329; Feb. 17, 1909, 35 Stat. 623, ch. 134.j). 

15-102: Expiration of judgment or decree. At the expiration of said 
period of twelve years the said judgment or decree shall cease to have any 
operation or effect, and no action shall be brought on the s^me nor any 
scire facias or execution issued on same thereafter; but this provision shall 
in no wise affect any proceeding that may then be pending fpr the enforce¬ 
ment of the said judgment or decree. (Mar 3, 1901, 31 Stat. 1381, ch. 

854, 1213). 

Statutes of the United States: 


28 USC, 1963: A judgment in an action for the recovery of money or 
property now or hereafter entered in any district court which has become 

final by appeal or expiration of time for appeal may be registered in any 

i 

other district by filing therein a certified copy of such judgment. A 
judgment so registered shall have the same effect as a judgment of the 
district court of the district where registered and may be enforced in 
like manner. A certification of the satisfaction of any judgment in whole or 


in part may be registered in like manner in any district in which the 
judgment is a lien. For the purpose of this section only, "district** as 


used herein shall include the District Court for the Territory of Alaska. 





(June 25, 1948, C. 646, 62 Stat., 958, amended August 23, 1954, c. 837, 
68 Stat. 772). 

28 USC-2414: Payment of final judgments rendered by a district 
court of the United States shall be made on settlements by the General 
Accounting Office. Whenever the Attorney General determines that no 
appeal shall be taken from a judgment against the United States or that 
no further review will be sought from a decision affirming same, he shall 
so certify and the judgment shall be deemed final. (Time 25, 1948, C. 646, 
62 Stat. 974). 

38 USC 442: All stums appropriated prior to June 7, 1924, for the 
military and naval insurance appropriation and all premiums collected 
for the yearly renewable term insurance provided by the provisions of 
subchapter HI of this chapter deposited and covered into the Treasury to 
the credit of this appropriation, shall, where unexpended, be made avail¬ 
able for the Veteran’s Administration. All premiums collected after 
June 7, 1924, for the yearly renewable term insurance provided by the 
provisions of said subchapter shall be deposited and covered into the 
Treasury for the credit cf this appropriation. Such sum, including all 
premium paymaits, is made available for the payment of the liabilities of 
the United States incurred under contracts of yearly renewable term 
insurance made the provisions of said subchapter, including the refund of 
premiums and such liabilities as shall have been or shall hereafter be 
reduced to judgment in a district court of the United States or in the 
United States District Court for the District of Columbia. Payments 
from this appropriation shall be made upon and in accordance with the 
awards by the Administrator of Veterans’ Affairs. (June 7, 1924, C. 320, 
Title 1, 16, 43 Stat. 612; July 3, 1930, C. 849, 3, 46 Stat. 992; July 3, 
1930, C. 863, 1, 2, 46 Stat. 1016; June 25, 1936, c. 804, 49 Stat. 1921; 
June 25, 1948, c. 646, 32b, 62 Stat. 991; May 24, 1949, C. 139, 127, 63 
Stat. 107.). 




The judgment order dismissing the complaint is submitted in error 
in the following aspects: 

1 . In decision that the defense of limitations can be presented in 
the District in another way than by and upon affirmative plea thereof. 

2. In decision that the lex fori of the District of Columbia, 
exemplified in the statute of limitations, (D. C. Code, Title 15, sections 
101 -102), requires dismissal of the plaintiff-appellant complaint for 
recovery from the United States upon an unsatisfied money judgment 
previously rendered in said District. 

3. In not deciding related federal legislation and Congressional 
intent, as to the consent of the United States to be sued, dominates and 
modifies the District lex fori. 

4. In not deciding the dismissal of the complaint impedes instead 
of securing just, speedy and inexpensive determination of the action, as 
being a denial of remedy but not of claimant right and as leaving the 
United States prejudiced "by the prospect of being vexed by future 
litigation of the same kind”. 

5. In other respects apparent of record. 


SUMMARY OF ARGUMENT 

Under the lex fori of the District of Columbia, the defense of 
limitations must be by affirmative plea, as also is provided by FRCP 8 (c), 
and, if by motion, at the option of the pleader pursuant to tRCP 12 (b), is 
limited to summary judgment under FRCP 56. 

D. C. Code 15-101, -102 is not applicable to the judgment herein for 
the recovery of money from the United States which is entered pursuant to 
statutory consent to be sued in determination of plaintiff claim, thereafter 
is subject judicially to sovereign proceedings preventing tiie judgment 
from being deemed final, and after being final, is subject to satisfaction 
entirely by non-judicial executive procedure. 

The present motion to dismiss as granted is not just speedy and 
inexpensive determination of the action below. 




10 

ARGUMENT 

This appeal is from the order of dismissal (R. 17, A. 6) of the 
complaint filed below on December 4th, 1954 (R. 4, A. 1) upon a judgment, 
previously entered in another action below, on June 30, 1942, for the 
payment by the United States of money to plaintiff. In the action upon the 
judgment and so dismissed, the complaint set forth, as sufficient cause 
of action, the original judgment, the availability of appropriated funds 
for its satisfaction, its partial satisfaction and that it remained unsatis¬ 
fied in the principal sum of $7404. 75, and the lack of set-off consisting 
of indebtedness of plaintiff or the estate to the United States; also, that 
after its entry, the United States moved on July 3, 1942, and again on 
September 13, 1942, against said judgment, and so postponed its effect 
of record until denial of said motions on December 7, 1942, by the trial 
court, whereby the appealability of said order or denial, during the 
ensuing three months, prevented the judgment from being deemed final 
for satisfaction by payment until, in March, 1943, the Attorney General 
certified no appeal had been or would be taken from said order, which 
was therefore to be deemed final, and sent the Judgment to the Administra¬ 
tor of Veterans Affairs for further proceedings toward its satisfaction. 

For the United States, the United States Attorney filed a motion to 
dismiss the complaint for failure to state a cause of action on which 
relief could be granted, (R. 10, A. 5), relying entirely upon the statute 
of limitations of the District of Columbia (D. C. Code, T. 15, Sec. 101-2) 
as barring the plaintiff remedy. In grant of the order, on March 8, 

1955, the court below entered its final order in dismissal of the complaint. 
(R. 17, A. 6), and on March 30, 1955, denied rehearing (R. 23, A. 6). 

Here, statement of some elemental matters seems proper. The 
judgment sued upon herein was originally entered in litigation consented to 
by the United States (28 USC 445) and payable from duly appropriated pub¬ 
lic funds (28 USC 442). The present action below upon the judgment is pur¬ 
suant to sovereign consent (28 USC, 1346) to the exercise of jurisdiction by the 
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District Courts of actions for the recovery of money against the United 
States, concurrent with the Court of Claims. Such jurisdiction toward 
judgment enforcement has been materially enlarged by 28 USC, 1963 C3.7 ), 
providing a final judgment of any district court for the recovery of money, 
may be filed and so registered in any other district court, and thereupon 
have the same effect as a judgment of the district court of the district 
where registered and may be enforced in like manner. Independent 
action in another district court to give it the effect of a judgment therein, 


is no longer necessary, and the new procedure tends to "the just, speedy, 
and inexpensive determination of every action. " (FRCP 1, 3. 3) 

A final judgment for the recovery of money against the United 
States is legally and materially different from a like judgment in personam. 
A judgment in personam, final in the sense of litigation, ukless voluntarily 

satisfied by the judgment debtor, allows the creditor execution, judgment 

| 

lien, attachment, etc.; but a judgment against the United States, final in 
the sense of litigation is not subject to voluntary payment unless or until 
public moneys therefor are duly appropriated by Congressj using its 
discretion whether or not to appropriate, with which the court has no 
concern, and such judgment does not allow execution, judgment lien, or 
any process in extension of the original consent to be sued. Its enforce¬ 
ment stems from the Congressional appropriation of money for its satis¬ 
faction. (Cf. Hetfield vs. United States, 78 Ct. Cls. 419).j 

The dismissal of the complaint is a final appealable order ( Safeway 
Stores, Inc , vs. Coe, Commr. , 78U.S. App. D. C. 19, 136 F. 2d 771). 
The action below upon the original judgment is a new cause of action. 
(Indemnity Insurance Co., etc. , vs. Smoot, 80 U. S. App. D. C. 287, 

115 F. 2d 667, Cert. Den. 328 U.S. 335; Davis vs. Packard, 7 Pet 275, 

8 L. Ed. 684). | 

Provided as rules of decision by the 34th section of the Judiciary 
Act of 1789, the federal courts, in the absence of legislation by Congress 
on the subject, recognize and give to the statutes of limitation of the 
several states the same construction given by the local courts. 

Statutes of limitation are without extra-territorial effect. The law 
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of the District of Columbia is that the statute of limitations operates to 
extinguish the remedy, by withdrawing from the creditor the privilege 
of using the courts to enforce the contract, but it does not extinguish 
his right. ( Cafritz v s. Koslow , 83 U. S. App. D. C. 212, 167 F. 2d 740; 
Hally 's. District of Columbia , 47 App. D. C. 552; Talbott vs. Hill, 49 
App. D. C. 96; Brent vs. Bank of Washington , 10 Pet. 596, 617, 9 L. Ed. 
547). 

For purposes herein, FRCP 81 (e) provides ’’state” appropriately 
includes the District of Columbia, ’’law” includes the Acts of Congress 
locally applicable and in force in the District, and ’’law of state" includes 
the District decisions. 

The bar or extinguishment of the remedy but not the claimant right 
by the lex fori of a jurisdiction.does not operate to extinguish the right in 
another jurisdiction where.bythe lex loci the right is not affected by any 
limitation. ( Brent vs. Bank of Washington , supra ; Freeman on Judgments, 

5 Ed., Sec. 1397, pp. 2884-5. 

Causes arising outside the statute may suspend its effect. (Braun v s. 
Saurerwein , 10 Wall, 218, 19 L. Ed. 895; Hanger vs. Abbott, 6 Wall. 532, 
18 L. Ed, 939; Re Waties & Co. , 39 Fed. 264; Welch vs. Farley (D. C. D. C.) 
18 F. Supp. 75. 

Points on Appeal 

1. Error: In decision that the defense of limitations can be 
presented in another way than by affirmative plea. 

The lex fori in the District as to presentation of the defense of limi¬ 
tations, is that, in case of a general statute of limitations affecting the 
enforcement of a liability existing independently of the statute defining 
the limitation, and being merely limitation of the remedy, the defendant 
must plead the statute and afford plaintiff opportunity to plead any matter 
which would prevent the running of the statute, notwithstanding the com¬ 
plaint discloses the operation of the statute ( French v s. District Title Co ., 
64 U. S. App. D. C. 131, 75 F. 2d 650); in case where a right of action is 
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created as conditioned upon its enforcement within the prescribed period 
whereby the limitations operate against the right or liability itself as so 
created, and not against the remedy alone, the defendant may interpose 
a demurrer, provided inspection of the pleadings show that a case within 
the statute has not been stated ( Morrison v s. B. & O. R. Co. , 40 App. 
D.C. 391, 394-5-6). 

i 

1 

The issue here, however, is the application to the complaint of 
the exceptional privilege in FRCP 12(b) allowing the pleader option to 
move to dismiss for failure to state a cause of action upon which relief 

i 

can be granted, instead of setting forth affirmatively, as Required by 
FRCP 8(c), the defense of the statute of limitations. The issue arises 
since the privilege is conditioned that if matters outside the pleading are 
presented and not excluded by the court, the motion shall be treated and 
proceed as provided in Rule 56 for summary judgment Whether the 
FRCP unconditionally supersedes the local rule is not involved. 

The course to be adopted here, in denial of the privilege and con- 

i 

trary to that adopted below, is submitted perfectly stated by Sanborn, J., 
in the leading case of Leimer vs. State Mutual Life Ins. Co ., 108 F. 2d 
302 (CCA-8): | 

The Rules of Civil Procedure, which are here applic¬ 
able, require that a complaint shall contain (in addition to 
the necessary jurisdictional averments) "a short and plain 
statement of the claim showing that the pleader is entitled 
to relief, " and rt a demand for judgment for the relief to which 
he deems himself entitled. " Rule 8 (a) (2) and (3), 28 USCA, 
following Section 723. 

. . . Rule 12 (b) (6) authorizes a motion to dismiss a 
complaint for "failure to state a claim upon which relief can 
be granted, " which motion takes the place of the former 
demurrer in an action at law or motion to dismiss a bill of 
complaint for want of equity. A demurrer or a motion to 
dismiss for want of equity admit, for the purposes of the 
demurrer or motion, all facts well pleaded in the complaint. 

j 

Under the present practice, we think, the making of a 
motion to dismiss a complaint for failure to state a claim 
upon which relief can be granted has the effect of admitting 
the existence and validity of the claim as stated, but challenges 


the right of the plaintiff to relief thereunder. 

Such a motion, of course, serves a useful purpose 
where, for instance, a complaint states a claim based upon 
a wrong for which there is clearly no remedy, or a claim 
which the plaintiff is without right or power to assert and 
for which no relief could possibly be granted to him, or a 
claim which the averments of the complaint show conclusive¬ 
ly to be barred by limitations. 

In view of the means which the Rules of Civil Proced¬ 
ure afford a defendant to obtain a speedy disposition of a 
claim which is without foundation or substance, by either 
securing a more definite statement or a bill of particulars 
under Rule 12 (c), and thereafter applying for judgment on 
the pleadings under Rule 12 (h) (1), or by moving for a sum¬ 
mary judgment under Rule 56, we think there is no justifi-. 
cation for dismissing a complaint for insufficiency of state¬ 
ment, except where it appears to a certainty that the plain¬ 
tiff would be entitled to no relief under any state of facts 
which could be proved in support of the claim. See and 
compare (ensuing citations are omitted in this quote). 

For appellant, it is respectfully presented that the present motion 
to dismiss is not a useful procedure where the complaint states a claim 
for which there is a remedy, a claim on which claimant asserts a right 
and is entitled to relief, a claim not shown in the complaint to be con¬ 
clusively barred by limitations. Also, that the present motion to dismiss 
is subject to the condition of FRCP 12 (b), as involving "matters outside 
the pleading", as consisting of the application of the specifically qualified 
limitations in the lex fori of a "state" in an action specially governed by 
federal legislation. 

2. Error: In decision that the District of Columbia lex 
fori, by its statute of limitations (D. C. Code 
15-101, -102) requires dismissal of the com¬ 
plaint. 

D. C. Code 15-102, -102, applies to a final judgment for the pay¬ 
ment of money rendered in the District Court of the United States for the 
District of Columbia, as ebeing limited to enforcement by execution 
issued thereon for a period of 12 years running only from the date when 
execution might first be issued and not inclusive of the time during which 
the judgment creditor is stayed by agreement in writing filed in the cause. 
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or injunction, or other order, or by the operation of an appeal, from 
enforcing the judgment- 

The judgment here is the exercise by the District dourt of a special 
jurisdiction, conferred by consent of the sovereign to be sued to the ex¬ 
tent that the court hear, determine and adjudicate only a claim for the 
recovery of money by its judgment entered in said action against the 
United States to be payable to claimant- ( United States vs- Turner , 47 
F 2d 86, (CCA-8)). | 

The District Court could not entertain or award process directly 
involving satisfaction of the judgment by its payment, as payment can 
only be made with funds duly appropriated therefor by Congress, in the 
exercise of its unlimited discretion so to do or not to do, a matter with 
which the court has nothing to do. (Hetfield vs. United States, 78 Ct Cls. 
419, supra) . Payment of the judgment is entirely an executive matter of 
no judicial concern beyond requiring that full effect be given to the judg¬ 
ment in the ministerial executive proceedings. ( Hines, Admr . vs. 

United States ex rel Marsh , 70 App. D. C. 206, 105 F. 2d 85). 

These material differences, between the judgment herein and the 
usual money judgment in personam , are submitted plainly to establish 
the present judgment is neither final, nor subject to execution, and hence 
is not limited to enforcement on the 12 year period provided in said 
D.C. Code, 15-101, -102. j 

The order dismissing the complaint is reasonably expressive of 
conclusions that the judgment herein is final, subject to execution and 
enforceable for 12 years from the date when execution might first issue, 
excepting from such period only the time of specified stay of claimant 
enforcement, and also, that the judgment creditor could enforce the 
judgment during the pendency of the motions of the United States and dur¬ 
ing the time for appeal from their denial available to the United States. 
From the entry of the judgment on June 30, 1942, until the filing of the 
complaint on December 4, 1954, 12 years, 5 months and 4 days elapsed; 
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but from the denial of motions on December 7, 1942, until the filing of 
the complaint, only 11 years, 11 months and 27 days elapsed, and from 
the certification on or about March 6, 1943, by the Attorney General, 
that the judgment was to be then deemed final because the denial order 
had not and would not be appealed, until the filing to the complaint, only 
11 years, 5 months and 28 days elapsed. 

The issue is whether, if the judgment be deemed final, subject to 
execution, and enforceable for 12 years from the time execution first 
might issue, the period of time from the filing of the motions of the 
United States until denial of the motions, or the period from their denial 
until the expiration of the right to appeal as to them, or both periods, as 
one period, constitutes a stay available to plaintiff to stop the running of 
limitations at the most for the period from the entry of the judgment 
until March 6th, 1943, and to render the complaint timely under the 
District lex fori. 

It is a recognized principle that causes outside the statute will 
suspend the running of limitations. (Hanger vs. Abbott, 6 Wall, 508, 

20 L. Ed. 211 - loss of ability to sue Braun vs. Sauerwein, 10 WalL 
218, 19 L. Ed. 895 -, suspension by operation of law —; Bauserman vs. 
Blunt, 147 U.S. 652, 37 L. Ed. 316, —death of debtor without 
administration —; Myers vs. H. L. Rust Co., Inc. , 77 U. S. App. D. C. 
218, 134 F. 2d 417, — other legislation — ; Salvoni vs. Pilson, 86 U.S. 
App. D.C. 227, 181 F. 2d 615, * * War —; United States vs. Lazenby , 

5 F. 2d 828, — government cites 15 precedents upholding suspension by 
causes not in statute). 

The single issue is the ability of plaintiff below judicially to pro¬ 
ceed against the United States under the judgment which by federal statute 
(28 USC 2414, .3. S) ‘ and federal procedure, is not deemed final until 
the Attorney General officially determines and so certifies no appeal 
shall be or has been taken from the judgment, etc., and which final 
judgment is to be payable with appropriated funds upon settlement 
by the General Accounting Office. Necessarily this statute, or the 
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summary certification of the Attorney General necessary for the judgment 
to be deemed final and so subject to execution, satisfaction barred the 
settlement by the General Accounting Office and barred the judgment 
creditor from seeking such settlement. "Judgement, " as here discussed, 
under FRCP 54 (a), includes "any order from which an appeal lies," and 

authorized that the order of December 7, 1942, should be recognized by 

| 

the Attorney General as subject to appeal. 

The prayer of the complaint is, materially, a claim for judgment 
for the unpaid principal balance of $7404. 75 of the original judgment, 
duly appropriated by Congress. Any other claim therein jis not here in 
issue. Benedict vs. United States, 66 Ct. Cls. 437, a very similar 
action upon a judgment for recovery of its principal part as unpaid although 

i 

duly appropriated, entirely upholds the present complaint^ 


In United States v s. Wiley, 11 Wall. 508, 20 L. Ed^ 
ing a statute of limitation enacted because of war. Strong, 


211 , canstru- 
J., writes: 


True, the right of a citizen to sue during the con¬ 
tinuance of the war was suspended, while the right of 
the Government remained unimpaired. But it is the| 
loss of the ability to sue rather than the loss of the 
right that stops the running of the statute. The in- j 
ability may arise from a suspension of the right, or 
from the closing of the courts, but whatever the 
original cause, the proximate and operative reason 
is that the claimant is deprived of the power to in¬ 
stitute his suit. 

Statutes of limitation are indeed statutes of 
repose. They are enacted upon the presumption that 
one having a well-founded claim will not delay enforc¬ 
ing it beyond a reasonable time, if he has the power to 
sue. Such reasonable time is, therefore, defined and 
allowed. But the basis of presumption is gone when¬ 
ever the ability to resort to the courts has been taken 
away. In such case, the creditor has not the time within 
which to bring his suit that the statute contemplated he 
should have. 

I 

In Hutchinson vs. Hutchinson, 92 Kan, 518, 141 Pac. 589, Burch, 


J., writes: 


Sometimes it is said that the rule excluding from 
computation the time during which a creditor is pre¬ 
vented by paramount authority from exercising his rem¬ 
edy applies only when the paramount authority was 
invoked and the restraint was induced by the debtor. 

This statement of the rule is too broad, since the 
paramount authority might, under some circumstances, 
be the state itself acting in its sovereign capacity. 

In the present instance, the suit was brought by a 
third party who attacked the title of the mortgagor and 
the legal existence of the mortgage before a right of 
action accrued to the mortgagee. Both the mortgagor 
and the mortgagee were made parties to the suit, and 
upon the situation thus created by the law itself, out of 
considerations of justice, orderly procedure, and fin¬ 
ality of results, interfered and precluded the mortgagee 
from pursuing his remedy against the mortgagor. It 
would seem that the law ought not to say to the mortgagee 
that he must proceed or lose his remedy while at the same 
time forbidding him to proceed. 

The great authority of the Attorney General to protect and defend 
the interests of the United States is undisputed, (United States vs. 
California, 332 U. S. 19, 91 L. Ed. 1889; Booth vs. Fletcher , 69 US. 

App. D. C. 351, 101 F2d 676), whereby the official quest for judicial 
determination of the applicable law as the rule of decision is not govern¬ 
ment effort merely to win a case. 

It is submitted the District statute of limitations does not apply to 
the action below nor to the remedy of plaintiff asserted in said action. 

The government positions that it may initially postpone enforcement, 
judicially, and also in its own agencies, on the part of the judgment 
creditor, and may subsequently profit by the postponement by reliance 
upon a statute of limitations, are entirely contradictory. That the govern¬ 
ment cannot maintain both contentions is settled by judicial precedents. 

The error of the order of dismissal in upholding both contentions is 
submitted established, and to require its reversal. 

Error: 3. In not deciding related federal legislation and Con¬ 
gressional intent, expressive of the sovereign 
consent to be sued, dominate and so modify the 
"state" lex fori. 
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4. In not deciding the dismissal of the complaint 
impedes instead of securing just, speedy and 
inexpensive determination of the action below. 

5. In other respects apparent of record. 

i 

i 

These points of error will be presented briefly together. 

The third error, that the modification and consequent inapplication 
of the District lex fori of limitations herein is not recognized in the dis- 

I 

missal of the complaint appears well expressed and established in the 
foregoing argument 

i 

The fourth error, that the dismissal impedes instead of securing 
just, speedy and inexpensive determination of the action requires further 


statement The effect of the dismissal, previously has been shown to 
be, in the District of Columbia, extinguishment of the plaintiff remedy 
but not of the plaintiff right, by its lex fori that has no extra-territorial 
effect, whereby plaintiff right continues subject to assertion by bringing 
the same action in another jurisdiction, where the lex fori does not 

i 

extinguish the plaintiff right. In such aspect of its limited effect, the 


dismissal is no more than dismissal without prejudice. Titus vs. Wells 
Fargo B. & T. Co., 134 F2d 223, CCA-5, upholding a dismissal, as 


limited to extinguishment of the local right, included leave to the plain 


tiff to dismiss the action without prejudice. (Cf. Bolten vs. General 
Motors Corp . 180 F2d 379, CCA-7). The present order of dismissal is 
error in its ambiguity as applying not only to the remedy |but also to the 
right of plaintiff below. In Bank vs. Donnelly , 8 Pet 360, 8 L. ed. 974, 
the necessity of the correction of such ambiguity is explained as follows: 

"As the contract upon which the original suit was 
brought was made in Kentucky, and is sought to be en¬ 
forced in the State of Virginia, the decision of the case 
in favor of the defendants upon the plea of the statute of 
limitations, will operate as a bar to a subsequent suit 
in the same State; but not necessarily as an extinguish¬ 
ment of the contract elsewhere, and especially in 
Kentucky. But a general judgment in favor of the defend¬ 
ant, upon his demurrer to the declaration (it is supposed) 
may, as a judgment upon the merits of the claim, have a 
very different operation, as a resjudicata or final judgment. 
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Hence there arises a very important consideration as 
to the correctness of the judgment upon that demurrer. ” 

Whether the present ambiguous order is or is not corrected in that 
aspect, and remains otherwise in effect, plaintiff may justify the same 
action in another jurisdiction where the lex fori permits, and if neces¬ 
sary may show the dismissal in the District was limited to the remedy. 
(Warner vs. Buffalo Drydock Co ., 67 F2d 540, CCA-2). The dismissal, 
being equivalent to or actually a dismissal without prejudice, whether 
plaintiff will prosecute the action again is immaterial and not for con¬ 
sideration in determination of the original dismissal or in such subse¬ 
quent action. In Ex Parte Skinner & Eddy , 205 U. S. 93, 68 L. Ed. 912, 
Chief Justice Taft wrote: 

I 

At common law a plaintiff has an absolute right to 
discontinue or dismiss his suit at any stage of the pro¬ 
ceedings prior to verdict or judgment, and this right has 

been declared substantial.The exception was where 

a dismissal of the bill (in equity) would prejudice the 
defendants in some other way than by the mere prospect 
of being harassed and vexed by future litigation of the 
same kind. 

The right to dismiss, if it exists, is absolute. It 
does not depend on the reasons which the plaintiff offers 
for his action. The fact that he may not have disclosed 
all his reasons, or may not have given the real one, 
cannot affect his right. 

(Cf. Home Owner L. Corp. vs. Hoffman , 134 F2d 314). 

As previously shown, judgment registration, per 28 USC, 1963, 

(B. 7), makes a suit upon the judgment herein unnecessary in another 
jurisdiction to give it full effect therein as a judgment entered in such 
other jurisdiction, and full effect as such judgment in other jurisdictions, 
necessarily including the District of Columbia. It follows the sovereign 
consent to be sued is statutorily and materially extended as effecting 
just, speedy and inexpensive determination of the present action. 

The legal maxims, A thing is to be regarded as certain which can 
be made certain, Neither law nor equity required a meaningless form. 
The law does not notice trifling facts, are respectfully submitted to show 
material error in the present order of dismissal as relegating plaintiff 
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to a remedy in another jurisdiction, instead of consideration in the present 


action. 


CONCLUSION 


The material issues above any others, are that the present judg¬ 
ment is not subject to the statute of limitations provided ip DC Code, 
15-101, -102, or, if so subject, that the periods of time ^lapsed between 
the filing of the motions that arrested the judgment and their denial, 
and between their denial and the certification that the right of appeal 
no longer stood in the way of finality to the judgment, or both periods, 
should be excluded from the 12 year period as periods in which the 
sovereign stayed the judicial finality of the judgment by suspending the 
creditor ability to pursue same; and that the present dlsmfrsall of the 

i 

action below is substantial denial of just, speedy and inexpensive 
determination of the action. 

The entry of orders and judgment, responsive to just, speedy and 
inexpensive determination of the action, is requested. 

Respectfully submitted, 

Camden R. McAtee 

1021 Tower Bid. Washington, 

D.C. 

Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

THE CITIZENS BANK AND TRUST COMPANY ) 


OF BLOOMINGTON, INDIANA 

Administrator d.b.n. of the 
estate of Joseph Kelly Kerr, 
deceased, 

P. O. address as above. 

Plaintiff, 

THE UNITED STATES OF AMERICA, 

Defendant. 

FILED DEC. 4 - 1954 


) 

) 

) 

) 

) 

) CIVIL ACfnON NO. 5156-54 
) 

) 

) 

) 


COMPLAINT FOR RECOVERY OF JUDGMENT DEBT 

For complaint for recovery of a judgment debt of the United States 
to plaintiff, in the principal sum of $7404.75, this plaintiff] The Citizens 
Bank and Trust Company of Bloomington, Indiana, Administrator de bonis 
non of the estate of Joseph Kelly Kerr, deceased, respectfully states: 

1. Plaintiff, at the times hereinafter mentioned, is foreign admini¬ 
strator, appointed and qualified, pursuant to orders duly entered by and in 
the Circuit Court of Monroe County, State of Indiana, then and now having 
jurisdiction of the estate of said Kerr, and of this plaintiff because the 
residence of decedent, at the time of his death, and the principal office of 
plaintiff were in said county and state; by amendment of the corporate 
chatter of plaintiff, on March 29, 1945, the corporate name of plaintiff, 
Citizens Loan 6 Trust Company, under which it was originally appointed 
as Administrator, de bonis non, of and for said Kerr estate, was changed 
to its present name The Citizens Bank and Trust Company of Bloomington, 
Indiana. 

2. The principal amount in controversy herein is in excess of 
Three Thousand ($3000) Dollars, jurisdiction over this action, for 
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5 recovery upon a judgment debt of the United States, is conferred by 28 
U. S. C., 1346, and, for its prosecution by this plaintiff as a foreign 
administrator, by 20 D. C. Code, 505, (1940). 

3. On June 30, 1942, in this Court, in Law Action No. 70830 , 
captioned Elizabeth Kerr, Admx. of the Estate of Joseph Kelly Kerr , 
deceased, et al., vs. The United States of America, to which action and 
its proceedings, reference is made for greater certainty, and, in which, 
this plaintiff under its former name was duly substituted as plaintiff, upon 
suggestion of the death of Elizabeth Kerr of record, during its pendency in 

the United States Supreme Court, the following judgment order was duly . 

entered of record, and has been thereafter in full effect as now herein 
stated, viz: 

’’Pursuant to the mandate of the Supreme Court of the 
United States duly filed herein on June 12, 1942, which 
recites the substitution as respondent in and before said 
Supreme Court of Citizens Loan & Trust Company, admini¬ 
strator de bonis non of the Estate of Joseph Kelly Kerr, 

Deceased, in the place and stead of the original plaintiff 
herein, Elizabeth Kerr, Administratrix of said Estate, as 
the result of suggestion of her interval death, and which 
severally orders that the case be so continued and maintain¬ 
ed by and in the right of said substituted plaintiff, and that 
the judgment of the United States Court of Appeals for the 
District of Columbia recited in said mandate be and is 
reversed, and that the cause be remanded to this Court for 
reinstatement of its certain judgment by this Court in con¬ 
formity with the opinion of the said Supreme Court, and 
this Court being advised, it is this 30th day of June, 1942: 

’’ORDERED AND ADJUDGED: That the certain judgment 
of this Court entered on January 9, 1941, for recovery from 
the defendant, the United States, of $8,227.50, as of April 5, 

1940, by the plaintiff, Elizabeth Kerr, Administratrix as afore¬ 
said, be and the same is reinstated as always in full force and 
effect and forthwith payable, but subject to the amendment 
hereby ordered and made that the said recovery be and is 
payable to the substituted plaintiff, Citizens Loan & Trust 
Company, Administrator de bonis non of the estate of Joseph 
* Kelly Kerr, deceased, subject to the payment to Camden R. 

McAtee, plaintiff attorney of record, of 10% thereof, for legal 
services herein, and in reduction of the amount payable to said 
substituted plaintiff. 
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4. On December 7, 1942, this Court duly entered its order in 
denial of motions on behalf of the United States, filed on July 3, 1942, 
and upon September 13, 1942, each of which was premised that this 
plaintiff, to be entitled to the proceeds of said judgment order by payment, 
must first satisfy this Court the estate of decedent Kerr would not escheat 
under the laws of his last place of residence, and which motions tended to 
alter materially the provisions of said judgment order until so denied. 

5. (a) On or about March 7, 1943, plaintiff states, as upon in¬ 
formation and belief that the Attorney General, duly certified his deter¬ 
mination that no appeal was to be, or had been taken, upon! the order of 
denial of December 7, 1942, also, that the said judgment order of June 

30, 1942, was then deemed the final end of the litigation, and, also, that, 

1 

thereupon, the Department of Justice forwarded said judgment order to 
the Administrator of Veterans Affairs, as being a final judgment rendered 
against the United States by a district Court, for payment according to 
its provisions, upon settlement by the General Accounting Office, in 
accordance with the award of said Administrator of the necessary moneys 
from the military and naval insurance appropriation available to the 
Veterans Administration for the payment of the judgment. 

5. (b) Plaintiff further states that this plaintiff, in its fiduciary 
capacity herein disclosed, and said Kerr estate were not in any manner, 
indebted to die United States, at the time of entry of said judgment order 
on June 30, 1942, or at any time thereafter, and are not now indebted, 
in any manner, to the United States. 

6. Plaintiff states the proceedings in said Law Action No. 70830, 
evidence the payment of $822.75, for account of said judgment recovery, 
to the attorney of record for plaintiff for his legal services in said action, 
and do not evidence any payment or other disposal of the balance of said 
judgment recovery in the remaining principal amount of $7404.75; that 
plaintiff has demanded payment of said balance and its payment has 
always been refused; that said refusal is collateral attack upon said 
judgment order by impugnment of its judicial finality by summary ad¬ 
ministrative or executive refusal to give effect to its provisions; for 


4 


its forthwith payment and said refusals of payment have effected, and 
continue to effect summary withholding, taking keeping and conversion 
of property of plaintiff and said estate without right or due process by 
law, and with consequent continuing damage to plaintiff and to said estate. 

Wherefore, plaintiff, The Citizens Bank and Trust Company of 
Bloomington, Indiana, Administrator de bonis non of the Estate of 
Joseph Kelly Kerr, deceased, prays: 

The entry of orders granting judgment in recovery to plaintiff 
against the United States in the principal sum of $7404.75, due and 
unpaid as of, and since April 5, 1940, also in recovery of such addi¬ 
tional sums as the circumstance of the case appear to entitle plaintiff, 
also granting and providing the necessary administrative proceedings 
for the payment of the recoveries so ordered, for costs and for all 
other proper relief. 

****** 
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[ FILED FEBRUARY 7, 1$55] 


MOTION TO 




Comes now the United States of America by its attorney, the 
United States Attorney, and moves this Honorable Court to dismiss 
the complaint herein for failure to state a claim upon which relief may 
be granted. 


****** 


9 [ FILED FEBRUARY 7, 1955] 

MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION TO DISMISS 

This action was filed on December 6, 1954. It appears from the 
face of the complaint herein that the judgment upon which the suit is 
brought was entered by this Court on June 30, 1942, over twelve years 
and five months prior to the filing of the complaint. Section 15-102 of 
the District of Columbia Code provides that the life of a judgment shall 


be brought thereon after the running of such period. It failing to appear 


that action has been taken to extend the judgment under the provision of 
Title 15, District of Columbia Code (1951) and in accord with the Rules 
of this Court, it is submitted that the complaint herein should be dis- 
missed for failure to state a claim upon which relief may be granted. 
Dutton v. Parish, 34 App. D.C. 393 (1910). 


[ FILED FEB. 10, 1955] 

Plaintiff Response to Defendant Motion 

to Dismiss the Complaint. j 

■ i 

For response to same, plaintiff. Citizens Bank and Trust Company, 
etc., Administrator, etc., by its attorney, states the Motion of defendant 
to dismiss the Complaintis without sufficient basis, and should be denied, 
for cause shown in annexed Points and Authorities. 


[FILED MAY 13, 1955] 
PROCEEDINGS 


THE CLERK: No. 6, The Citizens Bank 6 Trust Company of 
Bloomington, Indiana, v. The United States. 

(Discussion off the record.) (Hearing, Mar 2, 1955.) 

THE COURT: It is agreed between counsel for the plaintiff and 
counsel for the defendant that the complaint herein be amended so as 
to allege that judgment was originally entered in this case on June 30, 
1942, that on July 3, 1942, a motion to vacate was filed, and on 
September 13, 1942 a motion to stay was likewise filed, and that these 
two motions, namely, the motion to vacate and the motion to stay, were 
denied by the court on December 7, 1942. 

Is that accurate? 

' 

MR. HAMILTON: It is perfectly accurate from our standpoint. 

(Discussion off the record.) 
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(Thereupon, at 11:30 a. m.', the hearing in the above-entitled 
cause was adjourned.) 

****** 

[ FILED MAR 8 - 1955] 

ORDER 

This cause having come on for hearing on defendants motion to 
dismiss and plaintiff's opposition thereto and the Court having heard oral 
argument and having been fully advised in the premises, it is this 8th 
day of March 1955, 

ORDERED, That the complaint be and it is hereby dismissed. 
****** 

18 [ FILED MAR 12, 1955] 

MOTION BY PLAINTIFF FOR REHEARING, ETC. 

Plaintiff; 7 .Citizens Bank and Trust Company, Administrator d.b.n. 
of Estate of Joseph Kelly Kerr, deceased, by its attorney, moves the 
Court for entry of its orders: 

In grant to plaintiff of rehearing upon the defendant Motion to 
Dismiss plaintiff Complaint for failure to state a sufficient cause of 
action, and 

hi relief to plaintiff from the Order of Dismissal of plaintiff 
Complaint entered herein on March 8, 1955, and 

Files Points and Authorities as cause herefor. 

****** 

23 [ FILED MAR 30 - 1955] 

, * 

ORDER 

Upon consideration of plaintiff's motion for rehearing and defendant's 
opposition thereto, and it appearing to the Court that good cause has not 
been shown therefor, it is this 30th day of March, 1955, 

ORDERED that the motion be and it is hereby denied. 
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QUESTIONS PRESENTED 

1. May an action for recovery of judgment debt incor¬ 
porating mandamns features be brought against the United 
States of America? 

2. May a civil action be brought against the United 
States more than six years after the right of action first 
accrues, in the face of 28 U.S.C. § 2401 ? 

3. a. May the statute of limitations be raised by motion 
to dismiss? 

b. Do motions to stay and to vacate judgment, or lack 
of certification by the Attorney General that no further 
appeal would be taken, toll the statute of limitations? 


(i) 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the cask 

Appellant filed a complaint on December 4, 1954, 1 cap¬ 
tioned a “Complaint For Recovery Of Judgment Debt”, 
and named as defendant “The United States of America” 
(App. 1-4). Appellant cited in the complaint a prior judg¬ 
ment of the District Court, Law Action No. 70,830, dated 
January 9, 1941, “for recovery from the defendant, the 
United States, of $8,227.50, as of April 5,1940, by the plain¬ 
tiff, Elizabeth Kerr, Administratrix”; and an order of the 
District Court of June 30, 1942, reinstating said judgment 
of January 9, 1941, pursuant to the mandate of the Su- 

1 District Court Civil Action No. 5156-54. 


(1) 


preme Court of the United States reversing a judgment of 
this Court, subject to the amendment, “that the said recov¬ 
ery be and is payable to the substituted plaintiff, Citizens 
Loan & Trust Company, Administrator de bonis non of 
the estate of Joseph Kelly Kerr, deceased, subject to the 
payment to Camden R. McAtee, plaintiff attorney for record, 
of 10% thereof, for legal services herein, and in reduction 
of the amount payable to said substituted plaintiff” (App. 
2 ). 

The complaint further alleged that on behalf of the United 
States two motions were filed, one on July 3,1942, to vacate 
the judgment of June 30, 1942, and one on September 13, 
1942, to stay said judgment, both of which were denied by 
the District Court on December 7,1942; 2 that the Attorney 
General did not certify until on or about March 7,1943, that 
no further appeal would be taken; and that aside from pay¬ 
ment of the 10% attorney’s fee, the balance of the judgment, 
$7404.75, has been refused by the Government (App. 2-3). 
Appellant prayed “The entry of orders granting judgment 
in recovery to plaintiff against the United States in the 
principal sum of $7404.75”, and orders “providing the nec¬ 
essary administrative proceedings for the payment of the 
recoveries so ordered.” (App. 4). 

On behalf of the United States, a motion was filed on 
February 7, 1955, to dismiss the complaint for failure to 
state a claim upon which relief can be granted. The ground 
urged was that from the date this Court entered its order 
of June 30, 1942, reinstating the judgment, to the filing 
date of the complaint, December 4, 1954, over twelve years 
and six months had elapsed thereby barring relief under 
Section 15-102 of the District of Columbia Code (1952). 
The Code section provides that the life of a judgment shall 
be of twelve years duration (App. 4-5). 

The District Court dismissed the complaint on March 8, 
1955, and on March 30, 1955, denied appellant’s motion for 
rehearing (App. 6). Appellant filed a notice of appeal on 
April 3, 1955 (R. 24). 

2 Complaint, as amended. See App., at 5. 


3 

STATUTES AND RULES INVOLVED 

United States Code § 28-1346 provides: 

(a) The district courts shall have original jurisdic¬ 
tion, concurrent with the Court of Claims, of: 

(1) Any civil action against the United States for 
the recovery of any internal-revenue tax alleged to 
have been erroneously or illegally assessed or col¬ 
lected, or any penalty claimed to have been collected 
without authority or any sum alleged to have been 
excessive or in any manner wrongfully collected un¬ 
der the internal-revenue laws, (i) if the claim does 
not exceed $10,000 or (ii) even if the claim exceeds 
$10,000 if the collector of internal revenue by whom 
such tax, penalty or sum was collected is dead or is 
not in office as collector of internal revenue when such 
action is commenced; 

(2) Any other civil action or claim against the 
United States, not exceeding $10,000 in amount, 
founded either upon the Constitution, or any Act of 
Congress, or any regulation of an executive depart¬ 
ment, or upon any express or implied contract with 
the United States, or for liquidated or unliquidated 
damages in cases not sounding in tort. 

(b) Subject to the provisions of chapter 171 of this 
title, the district courts, together with the District 
Court for the Territory of Alaska, the United States 
District Court for the District of the Canal Zone and 
the District Court of the Virgin Islands, shall have ex¬ 
clusive jurisdiction of civil actions on claims against 
the United States, for money damages, accruing on and 
after January 1, 1945, for injury or loss of property, 
or personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Gov¬ 
ernment while acting within the scope of his office or 
employment, under circumstances where the United 
States, if a private person, would be liable to the claim¬ 
ant in accordance with the law of the place where the 
act or omission occurred. 
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(c) The jurisdiction conferred by this section in¬ 
cludes jurisdiction of any set-off, counterclaim, or 
other claim or demand whatever on the part of the 
United States against any plaintiff commencing an 
action under this section. 

(d) The district courts shall not have jurisdiction 
under this section of: 

(1) Any civil action or claim for a pension; 

(2) Any civil action or claim to recover fees, sal¬ 
ary or compensation for official services of officers 
or employees of the United States. 

United States Code § 28-2401 provides: 

Time for commencing action against the United 
States 

(a) Every civil action commenced against the 
United States shall be barred unless the complaint is 
filed within six years after the right of action first ac¬ 
crues. The action of any person under legal disability 
or beyond the seas at the time the claim accrues may 
be commenced within three years after the disability 
ceases. 

(b) A tort claim against the United States shall be 
forever barred unless action is begun within two years 
after such claim accrues or within one year after the 
date of enactment of this amendatory sentence, which¬ 
ever is later, or unless, if it is a claim not exceeding 
$1,000, it is presented in writing to the appropriate 
Federal agency within two years after such claim 
accrues or within one year after the date of enactment 
of this amendatory sentence, whichever is later. If a 
claim not exceeding $1,000 has been presented in writ¬ 
ing to the appropriate Federal agency within that 

. period of time, suit thereon shall not be barred until 
the expiration of a period of six months after either 
the date of withdrawal of such claim from the agency 
or the date of mailing notice by the agency of final dis¬ 
position of the claim. 
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Federal Rules of Criminal Procedure, Rule 9 (f) pro¬ 
vides : 


Time and Place. For the purpose of testing the suf¬ 
ficiency of a pleading, averments of time and place are 
material and shall be considered like all other aver¬ 
ments of material matter. 

Federal Rules of Criminal Procedure, Rule 12(b) pro¬ 
vides : 


How Presented. Every defense, in law or fact, to a 
claim for relief in any pleading, whether a claim, 
counterclaim, crossclaim, or third-party claim, shall be 
asserted in the responsive pleading thereto if one is 
required, except that the following defenses may at the 
option of the pleader be made by motion: (1) lack of 
jurisdiction over the subject matter, (2) lack of juris¬ 
diction over the person, (3) improper venue, (4) insuf¬ 
ficiency of process, (5) insufficiency of service of 
process, (6) failure to state a claim upon which 
relief can be granted, (7) failure to join an indispensa¬ 
ble party. A motion making any of these defenses 
shall be made before pleading if a further pleading is 
permitted. No defense or objection is waived by being 
joined with one or more other defenses or objections 
in a responsive pleading or motion. If a pleading sets 
forth a claim for relief to which the adverse party is 
not required to serve a responsive pleading, he may 
assert at the trial any defense in law or fact to that 
claim for relief. If, on a motion asserting the defense 
numbered (6) to dismiss for failure of the pleading 
to state a claim upon which relief can be granted, mat¬ 
ters outside the pleading are presented to and not ex¬ 
cluded by the court, the motion shall be treated as one 
for summary judgment and disposed of as provided in 
Rule 56, and all parties shall be given reasonable op¬ 
portunity to present all material made pertinent to 
such a motion by Rule 56. 
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United States Code § 38-442 provides: 

Previous appropriations for military and naval insur¬ 
ance appropriation and premiums collected for term in¬ 
surance available for Administration; future premiums 
for term insurance 

All sums appropriated prior to June 7, 1924, for the 
military and naval insurance appropriation and all 
premiums collected for the yearly renewable term in¬ 
surance provided by the provisions of sub-chapter III 
of this chapter deposited and covered into the Treasury 
to the credit of this appropriation, shall, where unex¬ 
pended, be made available for the Veterans’ Adminis¬ 
tration. All premiums collected after June 7, 1924, 
for the yearly renewable term insurance provided by 
the provisions of said subchapter shall be deposited 
and covered into the Treasury for the credit of this ap¬ 
propriation. Such sum, including all premium pay¬ 
ments, is made available for the payment of the liabili¬ 
ties of the United States incurred under contracts of 
yearly renewable term insurance made under the pro¬ 
visions of said subchapter, including the refund of 
premiums and such liabilities as shall have been or 
shall hereafter be reduced to judgment in a district 
court of the United States or in the United States Dis¬ 
trict Court for the District of Columbia. Payments 
from this appropriation shall be made upon and in 
accordance with the awards by the Administrator of 
Veterans’ Affairs. 

District of Columbia Code (1952), § 15-101 provides: 

Every final judgment at common law and every final 
decree in equity for the payment of money rendered 
in the District Court of the United States for the Dis¬ 
trict of Columbia, and every judgment of the municipal 
court certified to and docketed in the clerk’s office of the 
said District Court of the United States for the District 
of Columbia, as herein elsewhere directed, shall be good 
and enforceable, by an execution issued thereon, for 
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the period to twelve years only from the date when an 
execution might first be issued thereon, or from the 
date of the last revival thereof under scire facias, ex¬ 
cept as provided in section 15-102; but the time during 
which the judgment creditor is stayed by agreement in 
writing filed in the cause or injunction, or other order, 
or by the operation of an appeal from enforcing the 
judgment is not to be computed as part of said period 
of twelve years. (Mar. 3, 1901, 31 Stat. 1381, ch. 854, 
§ 1212; June 30, 1902, 32 Stat. 542, ch. 1329; Feb. 17, 
1909, 35 Stat. 623, ch. 134.) 

District of Columbia Code (1952), §15-102, provides: 
Expiration of judgment or decree. 

At the expiration of said period of twelve years the 
said judgment or decree shall cease to have any opera¬ 
tion or effect, and no action shall be brought on the 
same nor any scire facias or execution issued on the 
same thereafter; but this provision shall in no wise 
affect any proceeding that may be then pending for the 
enforcement of the said judgment or decree. (Mar. 3, 
1901, 31 Stat. 1381, ch. 854, § 1213.) 

SUMMARY OP ARGUMENT 

An action for recovery of judgment debt does not lie 
against the United States since no statute of the United 
States grants sovereign consent to such an action. More¬ 
over, relief in the nature of mandamus cannot be had against 
the sovereign. 

Under 28 U.S.C. § 2401 civil actions against the United 
States must be brought within six years from the time the 
right of action accrues. The instant action was not brought 
within that span of time. 

Appellee properly raised the issue of the statute of limi¬ 
tations by motion to dismiss. 

The local statute of limitations begins to run from the 
date of entry of the judgment. Its effect is not tolled by the 
filing of a motion for stay of judgment or to vacate judg¬ 
ment nor is it tolled during the period of time which elapses 
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between the entry of the judgment and the certification by 
the Attorney General that no farther appeal wonld be 
taken. 

ARGUMENT 

I 

The United States Has Not Consented To Be Sued 

This is the third time this case, with the same parties 
and arising ont of the same transaction, has been before 
this Court. 

Originally, complainant Elizabeth Kerr, as administra¬ 
trix of the estate of Joseph Kelly Kerr, was awarded judg¬ 
ment (January 9, 1941) against the United States, on a 
yearly renewable term insurance contract (38 U.S.C. § 442, 
43 Stat. 612, June 7,1924). The judgment was reversed by 
this Court on June 30, 1941 (No. 7847 —Elizabeth Kerr v. 
United States). On appeal to the Supreme Court of the 
United States, appellant, Citizens Bank & Trust Company, 
was substituted for Elizabeth Kerr, who died while the ap¬ 
peal was pending, and that Court, on May 4,1942, sustained 
the District Court. On June 30, 1942, the District Court, 
acting pursuant to the mandate of the Supreme Court, en¬ 
tered final judgment on behalf of appellant. 

Subsequently, the District Court sustained a motion to 
dismiss motions for enforcement of the judgment as against 
the United States, and vacated show cause orders against 
certain Government officials. This Court, in No. 8775— Cit¬ 
izens Loan d Trust Co. v. United States, on October 25, 
1944, found the orders as to the officers in question not suf¬ 
ficiently final to give appellant appellate standing, and ac¬ 
cordingly dismissed the appeal. 

When appellant, on December 4, 1954, filed the present 
complaint to enforce the 1942 judgment, the Government 
interposed a motion to dismiss for failure to state a claim 
upon which relief could be granted, and as grounds therefor 
cited Section 15-101 of the District of Columbia Code (1952) 
which provides that a judgment shall be good and enforce¬ 
able only for a period of 12 years. The complaint herein 
was filed 12 years, 6 months, and 3 days after June 30,1942, 
when the instant judgment became final. The District Court 
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agreed with the Government’s contention as to limitations 
and dismissed the action. The correctness of the decision 
upon that ground will be discussed under Argument III, 
infra. 

Before consideration can be given to the District of Co¬ 
lumbia statute of limitations, however, two primary argu¬ 
ments must be considered, both of which are jurisdictional, 
and which, having that quality, may of course be raised 
for the first time in this Court in support of the District 
Court ruling. 

In the first place, there was here lacking jurisdiction over 
the party, since the United States cannot properly be con¬ 
sidered to be before the Court in view of its lack of sov¬ 
ereign consent to a suit of this type. 

Upon what jurisdictional basis does appellant rest his 
case? In his complaint he lays jurisdiction under 28 U.S.C. 
§1346 (App. 2). Section 1346 provides that the district 
courts shall have jurisdiction of (1) recovery of certain tax 
refunds and penalties; (2) civil actions or claims against 
the United States founded upon the Constitution, acts of 
Congress, administrative regulations, express or implied 
contracts, or for damages in cases not sounding in tort; (3) 
tort actions. It is clear that actions “for the recovery of 
judgment debt” are not included in the list, and no statute 
is cited, nor can any statute be found, by virtue of which 
the United States has relinquished its sovereign immunity 
from suit for an action of that sort. The United States can¬ 
not be sued for debt. Cf. Comegys v. Vasse, 1 Pet. (U.S.) 
193, 216 (1828). 

There is of course not even general authority in law for 
a suit in the federal court upon a prior judgment, wholly 
apart from the sovereign immunity doctrine. Indeed, it is 
difficult to understand what benefit could accrue to appel¬ 
lant or what useful purpose would be served by the granting 
of a second judgment identical with the judgment already 
entered. To allow’ such practice would permit multiplicity 
of suits ad infinitum upon each successive judgment and 
could result only in the harassment of the judgment debtor 
and his needless subjection to legal expenses and court 
costs. 
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Consequently, the real purpose of appellant’s present 
action must lie in his prayer that an order be granted 
“providing the necessary administrative proceedings for 
the payment of the recoveries so ordered” (App. 4). 
Such prayer in effect is a prayer for mandamus. The 
United States, however, is the sole defendant herein, and it 
is too well settled for adversary contention that a coercive 
order in the nature of mandamus cannot be entered against 
the United States. Belknap v. Schild, 161 U.S. 10 (1896); 
United States v. Patterson, 206 F. 2d 345 (5th Cir. 1953). 
The federal statutes may be searched in vain for any con¬ 
sent of the United States, express or implied, to be sued 
for such specific relief, and there can be no doubt that the 
very nature of the relief establishes that it will not lie 
against the sovereign. Larson v. Domestic & Foreign Corp., 
337 U.S. 682, 704 (1949); United States v. Jones, 131 U.S. 1 
(1889); Boeing Air Transport v. Farley, 64 App. D.C. 162, 
75 F. 2d 765 (1935), cert, denied, 294 U.S. 728 (1935). 

The correct remedy for the enforcement of payment of a 
judgment against the United States is a mandatory action 
against the officer charged with the duty of paying the same. 
See Hines v. United States ex rel. Marsh, 70 App. D. C. 206, 
105 F. 2d 85 (1939), United States v. Sherwood, 312 U. S. 
584 (1941); Lynn v. United States, 110 F. 2d 586 (5th Cir. 
1940). If so, he is a necessary party in an action in which he 
can be made amenable to the court’s jurisdiction and have 
an opportunity to defend. Williams v. Fanning, 332 U. S. 
490 (1949); Butterworth v. Hill, 114 U. S. 128 (1885); 
Berlinsky v. Woods, 178 F. 2d 265 (4th Cir. 1949); Podvin- 
nikoff v. Miller, 179 F. 2d 937 (3rd Cir. 1950). No coercive 
order can be directed to an executive officer of the Govern¬ 
ment who is not a party to the action. 

If appellant had any remedy after so long a lapse of time 
it could only be an independent action in the nature of 
mandamus against the Comptroller General in accordance 
with the rule suggested in Hines v. United States ex rel. 
Marsh, supra. The instant suit, however, must fail. 
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n 

The Action Is Barred by the Federal Statute of Limitations 

Assuming, arguendo, that appellant can show consent of 
the United States to a suit of this type, he will fail never¬ 
theless because of the federal limitation period. 

Section 2401, Title 28, United States Code, provides, in 
pertinent part, that 

Every civil action commenced against the United 
States shall be barred unless the complaint is filed 
within six years after the right of action first ac¬ 
crues. • # • 

There appears to be no doubt that this provision, as was 
held in respect to a similar provision appearing in former 
Section 41 (20), Title 38, United States Code, “is a juris¬ 
dictional requirement, compliance with which is necessary 
to enable suit to be maintained against the sovereign”. 
Compagnie Generate Transatlantique v. United States, 51 
F. 2d 1053 (2d Cir. 1931); see Finn v. United States, 123 
U. S. 227 (1887). This requirement cannot be waived. 
Munro v. United States, 303 U. S. 36 (1938), and may thus 
be raised on appeal. 

Adopting the view most favorable to appellant, that is, 
assuming that the Tucker Act or perhaps some other statute 
of the United States does permit the institution of the in¬ 
stant action, it is evident that the limitations period of such 
action would be governed by the federal limitations statute. 
Were the rule otherwise, the United States might be sub¬ 
jected to suits, to which it consented only with the specific 
understanding that they be brought within six years, long 
after the expiration of that six-year period, at time inter¬ 
vals which would depend upon local or State periods of limi¬ 
tation. Such a result clearly cannot be read into the statutes 
waiving sovereign immunity, which, as is well known, must 
be construed strictly in favor of the United States. 

Since the instant action was one which, if there was con¬ 
sent at all, invoked the power of the District Court as a 
federal (Article HI of the Constitution) court, rather than 
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as a local (Article I) court, the federal rather than the 
local statute of limitations must be applied. It is obvious, 
and indeed not contested or contestable, that appellant’s 
present case arose more than six years prior to the institu¬ 
tion of the instant cause of action, and it is therefore im¬ 
possible to perceive any reasonable basis upon which it 
could be contended that the court was vested with jurisdic¬ 
tion to entertain this litigation. 

m 

The Complaint Is Barred by the District of Columbia Statute of 

Limitations 

(a) The Issue May Be Raised By Motion to Dismiss 

Assuming, arguendo, that appellant had a judicially en¬ 
forceable claim against the United States, and that such 
claim is not barred by the federal limitations statute, never¬ 
theless he cannot succeed, for his cause is barred by the 
District statute. 

It is urged that the limitations issue was not properly 
invoked by way of a motion to dismiss but had to be pleaded 
affirmatively in an answer to the complaint. However, this 
Court has already decided that matter for this jurisdiction 
in a manner adverse to appellant’s position. 

In Taylor v. Houston, 93 U. S. App. D. C. 391, 392, 211 
F. 2d 427 (1954), the Court ruled: 

The statute of limitations was properly raised by a 
motion to dismiss, made prior to filing of an answer 
by appellees or the submission of affidavits by them. 
See Fed. R. Civ. P. 9(f), 12(b) (6), 28 U. S. C. A., Berry 
v. Chrysler Corp., 6 Cir., 1945,150 F. 2d 1002. 

And Judge Bailey in Stoddard v. Morrin, 8 F. R. D. 375 
(D. C. 1942) and in Pearson v. O’Connor, 2 F. R. D. 521 
(D. C. 1942) adhered to the same position, where, in 
the Pearson case, he stated (Id.): 

The present rules are modelled largely on the former 
equity rules under which the defense of the statute of 
limitations could be raised by a motion to dismiss. 


One of the objects of the new rules [is] the saving of 
time, and it would seem to be a useless waste of time 
not to entertain a motion to dismiss where a complaint 
shows on its face that the cause of action is barred. 
This defense is raised ‘affirmatively’ in the motion to 
dismiss, and it seems unnecessary to go further and 
raise the same defense by answer. 

Other Federal appellate courts, too, have reasoned that 
since Rule 9 (f), Federal Rules of Civil Procedure, makes 
averments of time material, a motion to dismiss for limita¬ 
tions will lie under Rule 12 (b) (6). Gossard v. Gossard, 

149 F. 2d 111, 113 (10th Cir. 1945); Suckow Borax Mines 
Consol, v. Borax Consol., 185 F. 2d 196 (9th Cir. 1950), cert, 
denied > 340 U. S. 943; A. G. Reeves Steel Co. v. TFeiss, 119 
F. 2d 472, 476 (6th Cir. 1941), cert, denied, 314 U. S. 677; 
Bernhart v. Western Maryland, 128 F. 2d 709 (4th Cir. 
1942), cert, denied, 317 U. S. 671; Berry v. Chrysler Cory., 

150 F. 2d 1002, 1003 (6th Cir. 1945); Brictson v. Wood- 
rough, 164 F. 2d 107 (8th Cir. 1947), cert, denied, 334 U. S. 
849. See also, 1 Moore’s Federal Practice §9.06, p. 597 
(1938 ed.); 1 Barron Holtzoff, Federal Practice and Pro¬ 
cedure § 349, p. 552. s 

The complaint at bar set forth in its third paragraph 
that “On June 30, 1942” in the District Court below the 
judgment presently sought to be enforced “was duly en¬ 
tered of record, and has been thereafter in full effect as now 
herein stated ...” (J. A. 2). The complaint also discloses 
that it was filed on December 4, 1954. (J. A. 1). Thus, it 
shows on its face that more than 12 years had elapsed from 
the date of the judgment to the date of the present action, 
and dismissal under Rule 12 (b) (6) for failure to state 
a claim upon which relief could be granted was proper. 

(b) Government Motions and Lack of Attorney General 
Certification do not Toll the Limitation Period 

Appellant next contends that the 12 year period on the 
enforceability of the judgment of June 30, 1942, has not 

3 Some lower court decisions appear to be to the contrary. See 
Barron & Holtzoff annotation, supra. 
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expired, because the Government, on July 3, 1942, filed a 
motion to vacate the judgment and on September 13,1942 a 
motion to stay the judgment; and because some time elapsed 
before the Attorney General of the United States certified 
that no further appeal would be taken. 

Appellant theorizes that the period of time between filing 
appellee’s motions and their denial, and the time interval 
prior to the Attorney General’s certification, are deducted 
from the 12 year period, 4 because during such time the judg¬ 
ment is not subject to “execution”. In other words, the fil¬ 
ing of the motions and their pendency effected a stay for 
enforcing the judgment. The rule of law is to the contrary, 
however. 

“Execution” in the narrow sense cannot be had against 
the United States, but for purposes of this discussion, en¬ 
forcement of the judgment under 38 U. S. C. § 442 may be 
assimilated to execution. Using the term in that sense, 
then, a stay of execution does not result from the mere fil¬ 
ing of a motion to vacate or stay the judgment by the judg¬ 
ment debtor. The reason is obvious. Every judgment 
debtor could avoid execution and levy by the mere filing of 
an application or motion for stay or vacation of the judg¬ 
ment. 

The right of an execution on a judgment is a substantial 
right, Barry v. Horton, 238 N. W. 763,122 Neb. 20 (1931); 
Ex parte Moore, 164 So. 210, 231 Ala. 209 (1935), and it 
can be stayed or suspended only pursuant to statute. See 
33 C. J. S., Executions, § 139(a). Section 15-101 of the 
District of Columbia Code expressly provides that a final 
judgment “shall be good and enforceable by an execution 
issued thereon” for a period of 12 years, unless extended 
by scire facias or stayed. Thus the statute reads: 

• • • the time during which the judgment creditor 
is stayed by agreement in writing filed in the cause or 
injunction, or other order, or by operation of an appeal 

4 Counting the day of judgment, June 30, 1942, up to but 
excluding July 3, 1942, the day the first motion was filed (3 days) 
and counting from December 7, 1942 to December 4, 1954, the total 
time is 11 years, 11 months and 27 days. 
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from enforcing the judgment is not to be computed as 
part of said period of twelve years. (Emphasis added) 

The statute does not state that the filing of a motion to 
either “stay or vacate” the judgment affects the right of 
execution, by ipso facto acting as a stay. Only when such a 
motion is sufficient to the judgment court, does the court 
above order a stay. “It is a well-recognized principle that 
courts, under the general supervisory powers over their 
process, have the discretionary power to temporarily stay 
execution of their own judgments whenever it is deemed 
necessary to accomplish the ends of justice.” Conrad v. 
Medina, 47 A. 2d 562, 565 D. C. Mun. Ct. App. 1946); 
United States v. McLemore, 4 How. 286, 11 L. Ed. 977 
(1846). But no stay or vacation of the judgment was here 
permitted by the court; the only order of record is the 
denial of such requests. 

An “order of court” is clearly necessary to work a stay 
and halt the running of the limitation on the execution 
process. Other sections of the District of Columbia Code 
where Congress has provided for stays of execution. Section 
11-811, of the Act creating the Small Claims and Concili¬ 
ation Branch of the Municipal Court, provides: “When 
judgment is to be rendered • • • the judge • • • shall have 
full discretionary power to stay the entry of judgment, and 
to stay execution * * # .” 

In the case of Wright v. Craig, 87 P. 2d 317, 318, 1S4 Okl. 
371 (1939), involving a motion to vacate and the effect of 
its pendency, the court ruled: 

It is also urged that the sale proceedings were void 
because the motion to vacate the judgment was pending 
during the time such proceedings were had. An analo¬ 
gous situation is presented where a motion for new 
trial is filed. This court has decided that the pendency 
of such a motion does not in itself operate to stay exe¬ 
cution upon a judgment, (cases cited) Similarly by 
statute * * * the court is empowered, upon proper 
showing, to suspend proceedings for the enforcement 
of a judgment when a proceeding is instituted for the 
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vacation thereof. This by necessary implication 
negates the idea that such a proceeding by its own force 
and without appropriate order by the court stays exe¬ 
cution. Upon consideration of the foregoing author¬ 
ities and statutory provision we hold that the pendency 
of the motion to vacate judgment did not suspend the 
authority to enforce the same by execution. (Emphasis 
added) 

Accord: Espy v. Balkum, 45 Ala. R. 256 (1871) (pendency 
of appeal from motion to vacate does not act as super¬ 
sedeas) ; Spang v. Commonwealth, 12 Pa. 358 (1849) (order 
of court only stays); Mumma v. Schmitter, 142 A. 245, 1 
N. J. Misc. 455 (1923) (pendency of rule to show cause does 
not stay); Paterson Store Repair Co. v. Ritzer, 8 A. 2d 133, 
136, 123 N. J. L. 145 (1939) (opening default judgment for 
meritorious defense does not stay execution). See also 
cases cited in 121 A. L. R. 686, annotation: “It has been 
held, or at least recognized, in numerous American cases, 
which appear to constitute the great weight of authority in 
that regard, that the right to take out an execution on a 
judgment is not stayed or suspended by the mere pendency 
of a motion for a new trial, where there is no express au¬ 
thorization of such a stay or suspension.” And see, 21 
A. L. R. 1067, annotation. 

Therefore, computing the running of the limitation on 
the judgment of June 30,1942 to the complaint of December 
4,1954, it was 12 years, 6 months, and 4 days to the date of 
filing appellant’s complaint. 

Likewise, lack of certification by the Attorney General 
of the United States that no further appeal would be taken, 
cannot be considered as tolling the statute of limitations. 
Appellant’s argument again appears to be based on the 
proposition that “execution” cannot be had prior to such 
certification and that therefore the 12 year period does not 
run in the interim. It is clear, however, as stated above, 
that “execution” strictly speaking cannot he had against 
the United States even after the Attorney General’s certi¬ 
fication and that lack of right to execute cannot therefore 
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be the governing criterion. On the other hand, appellant 
fnll well recognizes that the District Court at all times had 
jurisdiction to enforce its judgment (without the limitations 
presently argued by appellant), under 38 U. S. C. §442, 
wherein Congress authorized that 

Such sum, including all premium payments, is made 
available for the payment of liabilities of the United 
States incurred under contracts of yearly renewable 
term insurance • • • and such liabilities as shall have 
been or shall hereafter be reduced to judgment in a 
district court of the United States or in the United 
States District Court for the District of Columbia. * * # 

The sum in question was as much available prior to the 
certification as after. 

Moreover, delay in certification by the Attorney General 
that no appeal shall be taken does not operate to stay judg¬ 
ments against the United States for any other purpose 
(time of appeal, etc.) and there is no reason why it should 
be considered as staying the judgment for the purpose of 
statute of limitations. No decision has held that it does. 

Appellant’s claim was barred by the District of Columbia 
statute of limitations. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Harold H. Greeks, 
Assistant United States Attorneys. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 12,822 

i 

— 

CITIZENS BANK 6 TRUST COMPANY 
of Bloomington, Indiana, Administrator 
d. b. n. of the Estate of Joseph Kelly Kerr, 
Deceased, 

Appellant, 

v.- 

I 

THE UNITED STATES OF AMERICA, 

Appellee 

! 

— 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

REPLY BRIEF FOR APPELLANT WITH 
SHOWING FOR ADDITIONAL RELIEF 


INTRODUCTION 

The appellant. Citizens Bank & Trust Company, is the administra¬ 
tor of the estate of a deceased veteran. A final judgment, in the court 
below, for the recovery of a money judgment from the United States, and 
duly entered on June 30, 1942, remains unpaid in the principal amount 
of $7404.75, notwithstanding appropriated funds for its payment always 
have been available. On December 4, 1954, appellant, as plaintiff, in¬ 
stituted a proceeding below, in the District Court, against the United 
States for the entry of orders in grant of said unpaid judgment recovery 
and in provision for its payment. Upon motion of the United States, the 
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c ourt below dismissed the proceeding as barred by the 12 year statute o f 
^limitatio ns which is fart of the District lex fo rl^jyicLthls appeal ensued. 

Although its dismissal is the prime issue, the substance of the pro¬ 
ceeding below is apparent as a showing of a non-performance of a final 
judgment involving the need of judicial correction, which the order of 
dismissal has put aside as of no consequence. Illustrative of the impor¬ 
tance of the proceeding, appellee brief herein was not filed in the usual 
course. Instead, appellee obtained additional enlargement of time, from 
October 5, 1955 through April 16, 1956 extensions, totalling 174 days, 
for completion of the brief and for a projected conference of the parties 
upon the merits of the appeal proceeding that was never consummated. 

Appellee brief requires reply, as extending, far beyond the dismis¬ 
sal below, into new issues involving primary jurisdiction, concession of 
some other remedy to appellant, and other statutes of limitation. It also 
contains some errors in statement duly corrected herein. 

By its motion below and its brief, appellee, tacitly, and technically 
admits the factual truth stated in the court below, that the original judg¬ 
ment below awarded to appellant $8,227. 50, inclusive of a 10% attorney 
fee, forthwith payable with appropriated government money, of which only 
the attorney fee is paid, and of which $7,404.75 is unpaid because of col- 
jaterai-at tack upon th e finality of the judgment order by administrative 
and execu tive refusal to obey and giv e effect to said j udgment Such re¬ 
fusal, as manifest official malfeasance 4s submitted to require prompt 
judicial relief from such intolerable situation by enforcing obedience to 
the judgment by its payment to appellant. The existing executive and ad¬ 
ministrative disobedience of the judgment is essentially what this Court 
corrected in the case of Land v. Dollar. Additionally, appellee brief 
recognizes that a way, open for judicial correction of the present situa¬ 
tion, is shown upon this appeal. 
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The parties are the same and unaffected in their rights as to each 
other by the interval lapse of time in which the judgment stands unpaid. 
The sovereign liability is the result full consent to its final judicial de¬ 
termination, and to provision for its payment from the continuing military 
and naval appropriation. Jurisdiction of the parties and subject matter 
is complete and undisputed. 

By plea and brief, appellee implicitly admits appellant blames the 
non-payment of the judgment upon the disobedience as to the judgment 
provisions, but appellee blames appellant for not pursuing payment of the 
judgment in independent litigation, and would penalize appellant by limi¬ 
tations and on other grounds as forbidding payment of the judgment to 
appellant. 

These positions of appellee do not dispute or lessen the existing 
jurisdiction and its necessary assertion to effect obedient performance 
of the judgment by payment to appellant 

Appellee brief states the factual ground for the motions to dismiss 
below to be the elapse of 12 years, 6 months, between the judgment-entry 
on June 30, 1942, and the complaint-filing on December 4, 1954, and the 
legal bar of relief below to be the 12 year statute of limitations in effect 
in the District. Appellee omits that the statutory 12 year life of the judg- 

I 

ment is only of a judgment below for the recovery of money that is sub¬ 
ject to execution, that such life begins as of the date when execution might 
first issue, and that the time of stay of creditor enforcement is not to be 
included in the 12 year period. 


i 
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APPELLANT RESPONSE TO APPELLEE 
CONTENTIONS AND ARGUMENTS 


Appellee argumentative positions : 

An action for recovery of judgment does not lie 
against the United States since no statute of the United 
States grants sovereign consent to such action. More¬ 
over, relief in the nature of mandamus cannot be had 
against the sovereign. The United States has not con¬ 
sented to be sued. 


Appellee brief erroneously states this fourth appeal of appellant 
is the third appeal of the present case, with the same parties and arising 
out of the same tranfsaction; consequently, the different aspects of the 
first and subsequent appeals as preceding this appeal are all omitted. 

In the > first^app^al of appellant, in December 1939, over twenty 
years after Kerr T s death in November, 1919, by opinion, Judge Groner 
writing, this court upheld the appellee liability upon the government life 
in surance contract issued to Ke rr, about which the parties had disagreed 
since his death. The o pinion decides the nece ssary tender o f a premium 
payment by Kerr, m ade just before his accidental death, became effe ctive 
on the date of its recei pt in the War Risk offic es, as cont ended by a ppel- 
lant, and not on the date when Kerr placed it in the mail, as contended 



of his death. 


The secondapiie^of appellant involved whether the appellee liability 
to the Kerr estate was $10, 580, as the amount of the 184 monthly install¬ 
ments accruable in the remaining contract term, subsequent to the death 
in 1924 of the designated beneficiary who had survived the insured veteran, 
and duly determined and given effect in a final judgment entered below and 
afterwards duly released to the Veterans Administrator and Comptroller 
General for payment, or, instead, whether the appellee liability was 
$8,234, the present value of the $10, 580, in 1924, at the death of the 
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beneficiary, for the judicial entry of which $8,224 by amendment of the 
$10, 580 judgment below, the Veterans Administrator immediately re¬ 


turned the $10, 580 judgment to the Department of Justice. {Upon appel¬ 
lant's second appeal, being from the order reducing the $10, 580 judgment 
to $8,234, by its opinion, Judge Vinson writing. this court Reversed and 
u pheld the $10, 580 judgm ent. Ho wever , upon certiorari granted, the 
S upreme Court again reversed a nd mandated pnt-ry of judgment f or 

$8,227. 7 5, being $8,23 4 1 _jps,s the unpai d November premium of $6. 50 
due on the contract, which ju dgment-entry was made below on June 30, 


1942. 


Appellee's motions, thereupon made below to vacate skid judgment, 
or alternatively, to stay its execution, and filed on July 3, 1942, and 
September 13, 1942, were denied below by order entered December 7, 

1942, which denial, because appellee did not appeal, became final on 
March 7, 1943, upon expiration of the appeal time, and so finalized the 
judgment entered on June 30, 1942 as conclusion of the litigation. 


Wh en the $8,227. 75 judgment duly moved to final payment and same 
w as not made, ap pella nt, in the original action below, moved for altern a- 
tive order requiring the United States to pay or show cause for non-pay¬ 
ment of said judgment. Before grant thereof, because of opposition of 
appellee that it had not consented to be sued in said proceeding, appellant, 
by leave granted, amended its motion for grant of and received issue of 
alternative orders against the Veterans Administrator and the Comptroller 
General, subject to response on November 10, 1943. On th^ return day, 

i 

appellee moved dismissal of the amended mandatory order as the injec¬ 
tion into an insurance action of a mandatory action without sovereign con¬ 
sent, and the respondent officials likewise moved the vacation as to them 
of the amended order. When said motions were granted by orders en¬ 
tered below, appellant appealed for the third time. This codrt, then, 
granted motions by appellee and the respondent officers for dismissal of 
the appeal, holding it appeared the appellee was dismissed below but no 
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final ruling was made below upon the order issued against the respondent 
officers, of which present jurisdiction continued in the court below. 

The present fourth appeal of appellant is from the dismissal below 
of its proceeding instituted on December 4, 1954, as barred by the Dis¬ 
trict twelve year statute of limitations. 

Each appellant appeal differed materially from the others, and the 
burden of each has fallen upon appellant. 

Appellee brief, before any direct argument about limitations, asks 

✓ 

consideration of two jurisdictional posures as primarily necessary, viz. - 
first, that the proceeding below by appellant is not within the sovereign 
consent to be sued provided in 28 DSC 1346 (a) (2) because it is not found¬ 
ed upon the Constitution, or any act of Congress, or any regulation of an 
executive department or upon any express or implied contract with the 
United States, or for liquidated or unliquidated damages in cases not 
sounding in tort; second, that the mandatory orders prayed below cannot 
issue against the soverign but may issue against its officers, also, that 
action upon a prior judgment is merely cumulative litigation serving no 
useful purpose. 



In reply for appellant, suffice it to say ample precedent settles the 
lack of jurisdictional issue in above contentions. Thus, the final judgme nt 
below is both final sovereign consent to be sued a s it is the resulting ju ¬ 
dici al determination of its contrac tual liability upon its insurance co ntract 
issued_toJ£err, ( Walker v. Powers , 14 Otto, (104 US), 245, 248-9) and 
also is claim founded upon the act of Congress appropriating funds for 
its satisfaction of its liability. An action in debt is the proper proceeding 
upon a prior judgment. ( Galt v. Todd, 5 App. D. C. 350, 354; Pennington 
v. Gibson, 16 How. 65; DuBois v. Seymour , 152 F. 600, 603) Appellee 
overlooks that ample precedent for action upon a prior judgment appears 
in Hines v. United States, 70 U.S. App. D. C. 206, 105 F. 2d 85; Benedict 
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v. United States, 66 Ct. Cls. 487, and Hetfield v. United States , 78 Ct. 
Cls. 419, all cited in the original appellant brief on pp. Ill 12 and 15. 

Outside or beyond any applicable immunity doctrine based on sov¬ 
ereign non-consent to be sued, excursion is unnecessary into Comegys 
v. Vassi, 1 Pet. 193, 216, cited by appellee, and holding in the cir¬ 
cumstances of that case, debt does not lie against the sovereign, or 
that the general authority of law, whatever that mean$ does not support 
action upon a prior judgment in a federal court. Indemnity Ins. Co., etc , 
v. Smoot , 80 U.S. App. D. C. 287, 115 F. 2d 314, cert. den. 328 U.S. 
335, sufficiently answers the latter contention. 



The admission of appellee that mandatory proceedings are available 
to appellant unless too much time has elapsed herein overlooks that mere 
lapse of time, resulting in no disadvantage, does not constitute laches, 
and also, that mandatory proceedings are immune from limitations. 
( United States ex reL Arant v. Lane , 249 U. S. 367.) 

Before arguing the affirmative contentions of appellee, appellant 
respectfully presents jurisdictional limitations apply to appellee's con¬ 
tentions, in this case where appellee is not a cross-appellant, and where 
appellee previously made an election of remedies. This consideration 
is necessary since appellee below appeare d generally and attacked the ap ¬ 
pellant's complaint as barred by the District statute of limitations an d, 
s o obtained its final dismissal here in. Appellant additionally asserts, as 
ground for its dismissal, sovereign non-consent to be sued, futility of 
action upon a judgment, and appellant's plain right to independent remedy, 
all of which appellant has above discussed. Appellee also now presents 
in defense that 28 USC 2501 is a statute of limitation that bars every civil 
action not brought against the United States within six years after accrual 
of the right of action. 

Appellant submits such new matter cannot be heard herein for two 
basic reasons. First, O'Brien v. Andrews, Commr., U.S. App. 
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D. C. _, (decided January 12, 1956 and not reported), holds an appellee 

may support but not attack a decision below, in reliance upon Morley 
Constr. Co. v. Maryland Casualty Co. , 300TJ.S. 185, 191, which holds 
a party not a cross-appellant may 

— urge in support of a decree any matter appear¬ 
ing in the record, although his argument may involve an 
attack upon the reasoning of the lower court, or an in¬ 
sistence upon matter ignored or overlooked by it. 

United States v. American R. Express Co., 265 U. S. 

425 , 435 .- - - 

and that such party 

— is bound fay the decree of the court below, and 
he cannot assign error in the appellate court, nor can 
he be heard if the proceedings in the case are correct, 
except in support of the decree from which the appeal 
of the other party is taken. The Maria Martin, 12 Wall. 

81. 

Second , the new matter cannot be heard because appellee is bound 
by its prior election of remedies. In Vestal v . Commissioner, 80 U. S. 
App. D.C. 265, 268, 152 F. 2d 132, we read; as based upon cited pre¬ 
cedents: 


The doctrine of election and estoppel must be ap¬ 
plied with great caution to the government and its of¬ 
ficials, but, in proper circumstances it does apply. 

Below, although appellee might have relied both upon DCC-15-101-2 
and upon 28 USC 2401, or, alone upon either of them, it is certain appellee 
d eliberately elected to rely only upon DCC-15-101-2 and so is here estoppe d 
against reliance upon 2 8 TTSP 2501. 

Appellee argumentative positions : 

The Action is Barred by the Federal Statute of 

JAmitnHemR 


The complaint is barred by the District of Colum¬ 
bia Statute of Limitations. 
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Government Motions and Lack of Attorney General 
Certification do not Toll the limitation period. 

The above sections of appellee’s brief are considered together. 

Appellant has shown appellee cannot add 28 DSC 2501, as limitations, 

in addition to or alternatively as to DCC-T-15-101, 102, the only statute 

I 

relied upon below, as this is forbidden by the election-of-remedies -rule 
and by the limitations upon an appellee who is not a cross-appellant. 

i 

Assuming, for argument, both statutes are for consideration, appellee 
relies upon 28 USC 2501 as forbidding appellant assertion against the 
United States of a cause of action for enforcement of the judgment Ap¬ 
pellee, thus, puts aside and deliberately abandons its contention that 
such action does not lie because of lack of s arereign consent to be so 
sued. Certainly, appellee cannot establish the application of 28 USC- 
2501 where it is established that the United States consented to and ap¬ 
peared generally in the original action, also, so appeared bplow in the 
present proceeding and defended therein in a personal capacity that the 
present proceeding, in deliberate elections between its defenses, that 
appellant cause of action existed for over 12 years after the judgment 

I 

entry, and was an action barred by the 12 year District statute. 

Appellee cannot rely upon 28 USC 2501 after abandoning same and 
relying on DCC-T-15-101-102. 28 USC-2501 cannot apply to the admit¬ 
ted situation presented presently of executive and administrative officials, 
exceeding their authority, and, in disobedience of the judgment, deliber¬ 
ately withholding money belonging to and due and payable to appellant, of 
which situation, the Supreme Court has ruled: 

i 

’The dominant interest of the sovereign is then on 
the side of the victim, who may bring his possessory ac¬ 
tion to reclaim that which is wrongfully withheld. ” 

(Quoted from Land v. Dollar, 88U.S. App. D. C. 911, 

315.) 

Manifestly, neither statute of limitations justly contributes to the 
just, speedy and inexpensive determination of the intolerable situation. 
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Various matters, unnoticed and often apparently outlawed by the 
statute, operate to stay and so suspend the running of the statute time, and, 
thus effect extension of the prescribed time additionally to the extent of 
such stay. Such matters are often grouped together as the result of’’par¬ 
amount authority", which defies definition but is easily illustrated, for 
example, by situations where judicial enforcement is stayed because the 
litigant is without right to come into court and assert Ms claim. (Cf. 
assembled precedents in Oerlekon, etc. Corp . v. United States , (Ct. 

Cls.) 102 F. Supp. 417.) 28 USC 2501, of itself, is essentially an ex¬ 
ample in its denial of judicial remedy upon a cause of action unless as¬ 
serted within the statutory period. 

Judicial procedure, affords ample illustration of paramount author¬ 
ity operating to stay enforcement of a claim, as for example, an executive 
blacklist forbidding access by the litigant to the court, ( Oerlekon, supra ), 
a contrary precedent preventing relief until it be overruled, ( Yoder v. 

Nu Enamel Corp ., 145 F. 2d 420), a judicial vacation of an original lim¬ 
itation, ( National Bank of W . v. District of Columbia , (two cases) 92 U. S. 
App. D. C. 395, 399; 226 F. 2d 759, 763.) 

Paramount authority, rested upon the special operations of law at¬ 
tached to litigation between sovereign and citizen renders the District 
statute entirely inapplicable to the present proceeding by effectively stay¬ 
ing the operation of the statute in two aspects: first , for the 5 months, 7 
days, elapsed in the time period between the judgment entry on June 30, 
1942, and the denial of the pending appellee’s motions on December 7, 

1942; second during the 8 months, 7 days, elapsed in the time period be¬ 
tween said judgment entry and March 7, 1943, when the judgment was 
deemed final for payment upon the official certification made by the At¬ 
torney General, that the litigation was ended. Because of either of these 
stays, the statutory 12 years had not elapsed on December 4, 1954, when 
this proceeding was instituted, as computed either from December 7, 

1942, or from March 7, 1943, wMch dates, respectively, mark the 
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conclusion of active litigation below, and the termination of the appellee's 
right to appellate litigation. 

Parenthetically, the official certification on March 7, 1943, is ren¬ 
dered significant by 28 USC 2414, (Appellant’s Brief, p. 8)j whereby 
official certification established the necessary finality of the judgment as 
a condition precedent to its payment 

As the District statute provides for its suspension when the judg¬ 
ment creditor "is stayed.by other order", herein the judgment 

I 

entry is of itself such an order and automatically effects a stay. Whether 
or not the appellee motions were filed in attack upon the judgment, two ap¬ 
plicable precedents establish forthwith mandatory enforcement would not 
be granted by the court below. 

Marron v. City of Ferguson , 114 F. Supp. 755, presents a judg¬ 
ment against the city as duly appealed, that was neither enforcible by 
execution nor subject to supersedeas, and was not payable except by taxes 

i 

levied upon by the municipality-in which situation, the creditor moved for 
mandatory orders for the levy of taxes. The judgment creditor was worse 
off than appellant herein where appropriated money was on hand to pay 
the judgment. Mandamus to compel levy of tax for payment of the judg¬ 
ment was denied to the creditor on the grounds that the municipal appeal 

without bond was a substantive right, that plaintiff claimed only loss of 

i 

time, and, was secured, for all substantial purposes by a lien or claim 
upon the municipal taxing powers. 

In Teller v. United States , 113 F. 463, immediately a^ter the United 
States a money judgment against Teller, its attorneys, in the same Dis¬ 
trict Court, moved for a preliminary injunction and obtained a restrain¬ 
ing order against Teller availing, for himself in any way the previous 
money judgment against the United States in another District Court. Upon 
the appeal of Teller, the Circuit Court discharged the restraining order 
and ordered the injunction proceeding dismissed, holding, inter alia : 
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v 

— We observe: F irst, that it was not in Telle r’s t 
power to enfo rce the judgment against the United States 
by levy of execution as in cases between natural per¬ 
sons, the only possible resort for securing its payment 
being an act of Congress making an appropriation there¬ 
for; and, second, that any transfer or assignment of the 
judgment would confer no greater rights upon a transfer¬ 
ee or assignee than Teller himself had, and that all equi¬ 
ties, whether of set-off, counterclaim, or otherwise, 
against him, would be enforcible against any such trans¬ 
feree or assignee. The foregoing propositions are not 
only obvious, but were conceded by counsel of the United 
States, at the argument of the case, to be correct. Not 
only so, but the Act of March 3, 1875 (18 Stat. 48) 
affords an ample safeguard against any possible in¬ 
jury in such cases. (Statute quoted now in effect as Act of 1933) 

.From the foregoing it clearly appears 

that no wrongful act has been threatened by Teller, and 
that, in the nature of the case, no wrong or injury in the 
matter complained of can, with or without a restraining 
order, be inflicted on the United States. The restraining 
order was therefore a vain thing, and the court below was 
not, in our opinion, warranted in the exercise of a sound 
discretion in awarding the same. 

Conclusion Upon Basic Appeal Record 

For appellant, upon this appeal record, made in the proceedings 
below, it is submitted the dismissal of the complaint should be reversed, 
whether herein or below as the Court finds proper, and the case restored 

for further proceedings below. But appellant would also respectfully show 

\ 

the propriety of additional relief by further statements herein. 

t 

Appellant Showing For Additional Relief . 

As tending to just, speedy and inexpensive determination herein, 

appellant asks leave to enlarge upon its earlier reference hereinto the 

✓ 

likeness of this case to Land v. Dollar, (as appearing in 88 U.S. App. 

D. C., pp. 314, 315), in that there, as declared by the Supreme Court, 
and here, as plainly shown and admitted, it appears: 



1. The allegations of the complaint, there and here, if 
proved, would establish an unlawful holding of property 
under claim for the United States of right to same.] 


2. There and here, the appellant claim rests upon the right 
to recover possession of specific property wrongfully 
withheld. 


3. Where government officers assert authority for their 
acts, as in the sovereign interest, judicial jurisdic¬ 
tion is exercisable in determination of the propriety 
of the exercise of such authority, and must lead to 
decision of the merits of the question, - meaning that 
the sovereign agent is answerable for exceeding his 
authority, and that judicial jurisdiction exists for ex¬ 
ercise in settlement between the parties the posses¬ 
sion of the property, notwithstanding the adjudication 
so made will not be res ad judicata against a sovereign 
who is not and cannot be made a party. 

4. Public officers may become tort-feasors by exceeding 
their authority; the claimant is not relegated to recov¬ 
ery of a money judgment in the Court of Claims, where 
there is an unlawful holding of property recoverable by 
appropriate legal or equitable proceeding, since the 
dominant sovereign interest is then on the side of the 
victim, who may bring his possessory action to restore 
that which is unlawfully withheld. 


5. Here and there, the cast of the pleadings, requires ap¬ 
plication of the foregoing principles, it being here ap¬ 
parent appellee, for over twelve years, or herein, has 
not submitted for judicial consideration its claim to or 
to withhold the property, and has, instead, sought to 
defeat the claim or right of appellant to the property 
provided in the final judgment 

6. General principles applicable there and here are: j 

i. The courts will be impotent and the constitutional 
judicial power of the United States a mere mockery, 
if a party can make himself a judge of the validity 
of duly issued judicial orders and disobediently set 
them aside. 
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ii. Until it is reversed by orderly and proper proceed¬ 
ings, the parties must obey the order issued by a 
court with jurisdiction over the subject matter and 
person. 

iii. The court may see a disobedience of its order as 
civil contempt, and remedy same by imposing coer¬ 
cive sanctions to obtain from the respondent, whe¬ 
ther private person or public officer, the necessary 
compliance with and obedience to the judicial order, 
taking into consideration the extent of the harm from 
continued contumacy and the probable effectiveness 
of the sanction to obtain the desired result. 

The admitted non-performance of their official duty by non-payment 
of the final judgment herein, by the executive or administrative govern¬ 
ment officers, is submitted deliberate disobedience of said order subject 
to considered judicial correction. The difference, technically, of this 
proceeding from Land v. Dollar is that therein claimant had ruled the 
officers to show cause, but appellant has not done so herein; therein the 
United States is not and could not be made a party, but herein the United 
States has appeared and defended. 

The basic question here is whether the court will act sua sponte , 
or only in case of further proceedings Initiated by appellant. In suggest¬ 
ing sua sponte action, cause for action sua sponte by this court is re¬ 
spectfully represented to lie in the analogy between this case and Land v. 
Dollar , also to lie in judicial rebuke for disobedience to a final judgment 
as being offense against the law of the land expressed in the mandate of the 
Supreme Court, and consequent final judgment also to lie, as exercise of 
the authority noted in the 13th conclusion of law, in Land v. Dollar (89 
App. D. C. 38, 49) arising because the mandated judgment grew out of 
the reversal, by the Supreme Court, of a final decision of this Court. 
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Any question about the Veterans Administrator of the Comptroller 
General being necessary parties for final determination of the proceed¬ 
ing can be disposed of by the filing by the present parties of stipulation 

i 

or admission, and by summons of the additional parties. (FRCP Nos. 

1, 19(2); Haby v. StanoHndG. &Q. Co. , 225 F. 2d 723, (icA-5)). 

As abiding the discretion of the. Court, and submissive thereto, the 

foregoing representations for and on the part of appellant are respectfully 

i 

submitted by and for appellant. 


Citizens Bank & Trust Company, of 
Bloomington, Indiana, Administrator 
d. b. n. of the Estate of Joseph Kelly Kerr, 
deceased. 

Appellant 

By (s) Camden R. McAtee | 

CAMDEN R. McATEE f 

I 

1021 Tower Building 
Washington, D. C. 

Attorney for above Appellant. 
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UNITED STATES COURT OF APPEALS! 

For the District of Columbia Circuit 

_ 

No. 12,822 

i 

CITIZENS BANK & TRUST COMPANY | 

of Bloomington, Indiana, Administrator 
d. b. n. of the Estate of Joseph Kelly Kerr, 

Deceased, 

Appellant, 

v. 

I 

THE UNITED STATES OF AMERICA, 

Appellee. 

_ i 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

PETITION OF APPELLANT FOR REHEARING 

i 

I 

Above appellant, by its attorney, respectfully petitions this Honor¬ 
able Court for entry of its orders, in grant of rehearing herein, to be 
inclusive of withdrawal of the pending opinions and decision, published on 
December 20, 1956, of further oral argument, and of reconsideration of 
said appeal (preferably en banc because of the unusual case). 

Sufficient relief to appellant is submitted to be judicial finding and 
order below, in revival from dormancy of the final judgment hereinafter 
Identified, and that the appellant's right to dutiful administrative perfor¬ 
mance of lawful acts necessary for payment and satisfaction of said judg¬ 
ment was and is absolute and not subject to administrative refusal of 
such performance. 

i 

The appeal is unusual, of first instance, involving the fundamental 
citizen right to recover the proceeds of a money judgment from the 
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United States. 


This petition would respectfully present the pending opinions and 
decision, that put aside the grounds relied upon by the parties, that find 
the appeal without substance, that order same dismissed below upon an 
entirely different ground, are not responsive to appellant claim presented 
as in the following circumstances: 

On December 4, 1954, in its proceeding filed in the District Court 
below, appellant, alleging neither appellant nor its fkHiciary estate was 
or is ever indebted in any manner to the United States, claimed all gen¬ 
eral relief, as well as special relief being re-entry of judgment against 
the United States in the principal sum of $7404.75, the unpaid balance of 
a prior final judgment for $8227.75 recovered against the United States 
by appellant in a prior action between the parties in said District Court, 
as duly entered below, on June 30, 1942, pursuant to and by direction of 
a mandate of the Supreme Court of the United States. Appelant alleged 
the United States had expressly consented to be sued by appellant in said 

prior action, and had provided for payment of any resulting final judg- 

1 

ment administratively from an available permanent appropriation, also, 

I 

that, on December 7, 1942, the District Court entered its carder in de¬ 
nial of pending motions of the United States, filed on July 3, 1942, and 

September 13, 1942, which sought to require appellant, to be entitled to 

i 

payment of said judgment, to satisfy the Court its proceeds, as estate 
of the insured, would not escheat under the laws of the State of residence 
of insured, also, that on March 7, 1943, the Attorney General certified 

the order of denial had not and would not be appealed, whereby the judg- 

| 

ment was deemed statutorily final as the end of litigation, and was for¬ 
warded to the Veterans Administrator for settlement by the General 
Accounting Office and administrative payment from the available appro¬ 
priation, also, that the record in the prior action discloses administra¬ 
tive payment of $822.75 as an attorney fee provided in said judgment, 

i 

but does not disclose payment or disposal of the judgment balance of 
$7404.75, also that demand by appellant for such payment in performance 
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of the judgment was and is summarily and administratively refused, 
which refusal was and is impugnment of its judicial finality and attack 
collaterally upon said judgment. 

The present appeal is from the order entered below in dismissal 
of the appellant proceeding upon motion of the United States that the 
District Lex - fori limitations barred its prosecution and rendered it an 
insufficient claim for relief. As points of appeal, appellant brief only 
presented the inapplicability of the Lex-fori , or, else, that plea of 
same as affirmative defense was necessary. 

Parenthetically, although the per curiam opinion excludes limita¬ 
tions from consideration, the Lex fori is plainly shown as not applicable. 
Assuming the District statute gave the judgment a life of 12 years from 
the time when it was first enforcible, such time would be statutorily and 
administratively run either from March 7, 1943, or from the time there¬ 
after when the GAO settlement was effected. In either aspect, the 12 
year life would extend to or beyond March 7, 1955, whereby the appellant 
proceeding was timely when instituted on December 4, 1954. (cf. Teller 
v. United States , 113 Fed. 463, (CCA-8), quoted on page 11 of Appellant 
Reply Brief). 

As the District Lex - fori is not applicable, reversal on this single 
point, as determinative of appellant appeal, is proper. 

Appellee, the United States, sought to widen the appeal by conten¬ 
tions, first, that neither sovereign consent nor precedent justified the 
appellant proceeding for judgment upon a prior judgment against the 
United States, and, second, that the federal six-year statute barred the 
appellant proceeding. 

Parenthetically again, such first contention is not disposed of in 
the per curiam opinion and is fully rejected by the Court of Claims 
opinions in the precedents cited in said opinion as upholding another 
proposition advanced but then put aside by the per curiam opinion. The 
precedents were cited to uphold that Court of Claims jurisdiction of a 
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proceeding for judgment upon a prior judgment was based upbn the fact 
that its judgments were made payable by subsequent specific appropria¬ 
tions, and not by previous general appropriation as in the case of the 
appellant judgment rendered in the District Court. However j specific 
appropriation as prerequisite to payment of a judgment of the Court of 
Claims does not appear. On the contrary, R. S. 1089, in effect until 
repealed in 1948, provided for payment of Court of Claims judgments, - 
"out of any general appropriation made by law for the paymeht and satis - 


faction of private claims ..." Furthermore, the Benedict opinion 
recites that the Brown, O*Grady, Bonnafon and Norton cases were re¬ 
coveries of claimant interests in accumulated proceeds, in the Treasury, 
of government sales of claimant property, also that the Weld case was 
claimant recoupment of previously advanced expenses of litigation. In 
such cases, appropriation was not necessary. ! 

The second appellee contention, of the six-year statute, may well 
have been added as defense because appellant brief said appellant pro- 

i 

ceeding below was a new and independent action. This error and mistake, 
as a matter of law, appellant reply and supplemental brief corrected by 
establishing appellant proceeding was an ancillary continuance of the 

original action, essentially the revivor of the original judgment from 

I 

dormancy, and was authorized, in substitution for the abolished writ of 
scire facias, generally by FRCP No. 81, and specifically by Local 
District Rule No. 30, discovered since issue of the per curiam , and 
pertinently as follows: ! 

A judgment may be revived against a judgment 
debtor on motion served with notice of hearing by | 
the marshal or a person personally appointed to 
make service . . . 

As appellant proceeding is not an independent action, the six-year 
statute does not apply. 

The merit of appellant proceeding, despite all the appellee conten¬ 
tions, is submitted established by the foregoing. 
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There only remains the new aspect, put forward in the per curiam , 
in denial of all merit in appellant proceeding upon the single ground: 

"Petitioner seeks nothing more than a reaffirma¬ 
tion of his first judgment..." 

"It is a suit against the United States in which no 
issue not already litigated has been raised." 

This new aspect is justified by Hetfield v. United States , as dis¬ 
missed because there was no appropriation for payment of the judgment, 
and no new issue was raised. But, herein, is appropriation and sum¬ 
mary refusal after entry of the judgment to give it due administrative 
performance. 

This is a different case, wholly justified by the cited Benedict 
case. The opinion notes the action is upon a final judgment of another 
federal court, payable from available appropriation, partially so satis¬ 
fied, and partially not so satisfied because of administrative refusal to 
pay that part of the adjudged recovery. The opinion also notes original 
doubt of the jurisdiction of the Court of Claims because the second judg¬ 
ment would allow claimant nothing beyond that allowed by the original 
judgment. The opinion upholds jurisdiction of the claim as founded upon 
the act of Congress that granted the appropriation. Illustrative of judicial 
interest in the finality of a judgment as conclusive against its revision 
except by the court that renders it or by appellate order, the opinion 
widens the jurisdiction of the Court of Claims to actions upon final judg¬ 
ments of other Federal courts, as requiring precise performance of 
them, although their relief is such as the Court of Claims could not give. 

To say the Benedict claim, or appellant claim, cannot be asserted 
because the further relief would be no more than the original relief 
given to claimant, is to reason in a circle; such conclusion is not justi¬ 
fied by the premises; the per curiam is unjust in rejecting appellant 
claim as not entitled to relief. 

Relief for appellant being of interest, it is not necessarily manda- 


mus as the per curiam intimates. The Court of Claims did not relegate 
Benedict to mandamus. 

Courts may give pleadings effect to obtain and afforct substantial 
justice. ( Keiser v. Walsh , 73 U. S. App. D.C., 118 F. 2d 13; Peoples 
Gas Co . v. Federal Power Commission , 75 Idem. 235, 127 F. 2d 153; 
DeVito v. Hoffman , 91 Idem. 263, 199 F. 2d 468; Bartlett jv. Bartlett , 
94 Idem. 190; 221 F. 2d 508.) 


In case of necessity, an appeal proceeding may become of manda¬ 
tory effect. ( Magnetic E.& M. v. Dings Mfg ., 178 F. 2d 866; Steccone 
v. Morse Star re tt P. Co ., 191 F. 2d 197; Arrowhead Co. v. The Aimee 
Lykes, 193 F. 2d 83). j 

i 

i 

In United States v. Forbes , 51 App. D. C. 248, 278 Fed. 331, this 
Court, with extensive citation, holds, the only remedy of claimant on 
an insurance contract is exclusively the statutory action in which the 
appellant judgment was entered. Proper ancillary relief it therefore 
submitted to be exercised in the Court below in the pending ancillary 
proceeding of the appellant, instead of in independent original action 
against recalcitrant administrative officials. 

Seeking and abiding by the discretion of the Court, 

Respectfully submitted, 

CAMDEN R. McATEE 

1021 Tower Building 
Washington, D.C. 

Attorney for Appellant. 
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SERVICE AND CONSENT 


Service of true copy of above Petition is acknowledged, 
and it is consented same may be filed and thereafter printed 
in final form as provided in the amended Rule of Court, this 
11th day of February, 1957. 


Attorney for Appellee. 


CERTIFICATE OF GOOD FAITH 

Pursuant to Rule, I hereby certify I have filed this 

Petition for Rehearing in good faith, as believing it has 

i 

merit, and not for any purpose of delay. 

Respectfully, 


CAMDEN R. McATEE 
Attorney for Appellant. 



